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Features of Selected Federal Aid Highway, Surface Transportation and Related
Acts

The Post Office Appropriations Act for 1923 provided for "contract authority" — still
a key element in the federal-aid program -- enabling state highway agencies to
advance multiyear federal-aid projects with obligating the full sum before annual
appropriations were approved.

With the Depression, road-building became an important means of providing relief
work. The Federal Highway Act of 1938 called for investigation of a system of
transcontinental super highways, from north to south and east to west.
Transcontinental super highways were supported by President Franklin Roosevelt, to
be paid for out of disposal of land acquired on either side of the highway that would
be sold after it appreciated in value as a result of the new access, gasoline or other
concessions along the highway, or bond revenues to be paid off by toll charges for
use of the highway.

Federal-Aid Highway Act of 1956. The Federal-Aid Highway Act of 1944 had
authorized designation of a 40,000-mile "National System of Interstate Highways,"
but did not establish a program or special funding for its construction. The first such
funding came under the Federal-Aid Highway Act of 1952, which authorized a token
amount of $25 million a year for the Interstate System in Fiscal Years (FY) 1954 and
1955. The 1952 Act retained the then standard matching ratio (Federal share: 50
percent). In his 1956 Annual Message on the Economic Report, President Dwight
Eisenhower stated that, "The country urgently needs a modernized interstate highway
system to relieve existing congestion, to provide for the expected growth of motor
vehicle traffic, to strengthen the Nation's defenses, to reduce the toll of human life
exacted each year in highway accidents, and to promote economic development.”*

Two years earlier, President Eisenhower had asked the nation’s governors to help him
develop the plan for the system. The President’s “grand plan” extended well-beyond
the interstate system to include a contribution from each level of government —
federal, state, county and municipal — toward upgrading the country’s entire road
network over a 10-year period. The Governors responded with a plan and cost-
sharing proposal: given the federal interest in the Interstate System, the federal
government would assume primary responsibility, with State participation, for
financing its construction. [The total cost of the Governors’ plan was then estimated
to be $101 billion (urban $37 billion, rural $64 billion), with the federal share to be 30
percent of the total.?] The Federal-Aid Highway Act of 1954 authorized $175 million
a year for the Interstate System (FYs 1956 and 1957), with a Federal-State matching
ratio of 60-40. By 1956 the Governors were concerned that they might need to
increase state taxes to provide the local match for federal funds. Thus, when the

! The concept of such interstate highways was advocated by Senator William Randolph Hearst in 1906 and the National
Highway Association’s interstate system with map proposal of 1913, augmented by the difficulties of transporting
military equipment and vehicles to port during World War I, and immediately preceded by the transcontinental super
highway direction of the Federal Aid Highway Act of 1938.

2 Weingroff, Richard F., “Original Intent: Purpose of the Interstate System 1954-1956,”
http://www.fhwa.dot.gov/infrastructure/originalintent.cfm



program finally was embodied in the Federal-Aid Highway Act of 1956, it increased
the Federal share of the federal-state matching fund program to 90 percent for the
Interstate System as a reflection of the program's importance to national goals. (In
the western States with large amounts of untaxed public land, the Federal share could
be increased to 95 percent.) A tax package to finance the plan eventually was agreed
upon: revenue from highway user taxes, including a gas tax increase, credited to the
new Highway Trust Fund.

In terms of planning, the most important provision of the Federal-Aid Highway Act
of 1962 was that transportation projects in urbanized areas of 50,000 or more in
population be based on an urban transportation planning process.
The Federal Aid Highway Act of 1973
o increased the federal share for transit capital grants for urbanized areas
o allowed highway funds to be used for transit capital purchases
o created a rural public transportation demonstration program that resulted in the
start-up of several rural transit programs
o allowed an uncompleted or planned highway on the Interstate System in an
urbanized area to be withdrawn and its funding transferred to a substitute mass
transit project to serve the same area (known as Interstate Transfer)

The 1974 National Mass Transportation Assistance Act created a formula grant
program for purchase of transit equipment or facilities or to assist in financing transit
operations; it also established capital grants for specialized transit services for elderly
and handicapped persons.

The Surface Transportation Act of 1978 established a formula program to support
state planning and capital and operating needs of transit programs in small towns and
rural areas.

In the 1981 Federal-Aid Highway Act emphasis shifted to early completion and
preservation (resurfacing, restoration, rehabilitation) of the Interstate system, and the
Surface Transportation Assistance Act (STAA) of 1982 also focused on the problem
of deteriorating infrastructure.

The 1982 STAA created a new formula grant program for expenditures on planning,
capital and operating items, with substantial discretion given to state and local
governments in selecting projects to be funded using formula grants. The one cent
increase in the user per gallon charge on fuels could only be used for capital projects
(discretionary), and the definition of capital was changed to include associated capital
maintenance items.

The Surface Transportation and Uniform Relocation Assistance Act of 1987
(STURAA), passed over President Ronald Reagan's veto, provided for completion of
all remaining segments of the Interstate system, updated the rules for compensating
those displaced by federal development, raised the speed limit on Interstate routes
outside urbanized areas, and removed previous restrictions on the tolling of federal
aid routes. With STURAA the Congressional practice of earmarking funds for
specific projects took a dramatic leap forward; $1.78 billion was provided to fund 152
specific projects outside of the regular federal-aid highway program.



STURAA also established grant criteria for new fixed guideway projects modeled on
those that UMTA had been using (projects had to be based on alternatives analysis
and cost effective and supported by an acceptable degree of local financial
commitment)

ISTEA. After 75 years of highway and transit funding packages, ISTEA
substantially reconsidered federal transportation practices and developed a post-
interstate framework for federal surface transportation programs including many new
ideas and ways of doing business. ISTEA attempted to create an intermodal
framework for transportation policy, provided for a significant increase in
state/regional control over the transferability of funds among programs and
strengthened the state and local role in transportation planning, a significant departure
from the federal/state funding process on the highway side, for example, wherein
states could spend funds within funding categories according to federal highway
facility classifications: Interstate, Federal-aid Primary, Federal-aid Secondary and
Federal-aid Urban. ISTEA reduced the federal highway classifications to just two:
the Interstate Highway System and the National Highway System (which includes the
IHS) consisting of the 4 percent of the nation’s roads considered vital to the nation’s
economy, defense and mobility. At the same time, states and regions, some provided
with direct federal funding for the first time, were given the flexibility to spend
federal funds for a variety of locally-chosen methods to address more recent federal
interest goals, such as mitigating traffic condition and attaining Air Quality standards,
and local needs through a broad range of eligible projects. In addition, ISTEA
emphasized new technology (ITS) and innovative financing mechanisms to address
transportation problems and provided for a demonstration of pricing to manage
congestion.

TEA-21. TEA-21 maintained the basic framework of ISTEA, and added new
programs to address issues of Border Infrastructure, Transportation Infrastructure
Finance and Innovation, and Access to Jobs. It also expanded upon the mandated
“minimum guarantee” return to the states of a percentage of federal vehicle fuel
revenues. The subsequent, current multi-year surface transportation authorization,
Safe Accountable, Flexible and Efficient Transportation Equity Act: a Legacy for
Users (SAFETEA-LU) further increased the mandated percentage return.

TEA-21 for the first time guaranteed multi-year funding levels for public transit. It
also eliminated operating subsidies for transit systems serving communities over
200,000 population.



Sources of federal highway and transit funds. From 1916 to 1956, federal
financial assistance for the highway program came from the General Fund. Federal
motor fuel and motor vehicle taxes were directed to the General Fund, but there was no
direct relationship between the revenues from those sources and federal highway
expenditures. The Highway Revenue Act of 1956 created the Highway Trust Fund to
ensure a dependable source of financing, primarily but not only for the Interstate
Highway System. The Act authorized that revenues from certain highway-user taxes
(originally 4 cents per gallon of motor fuel) could be credited to the Highway Trust Fund
to finance the expanded highway program of the Federal-Aid Highway Act of 1956;
authorization and uses of the fund have since been extended. Tax revenues directed to
the Trust Fund are derived from excise taxes on highway motor fuel and truck-related
taxes on truck tires, sales of trucks and trailers, and heavy vehicle use. The 1982 Surface
Transportation Act raised the highway user charges by an additional five cents a gallon
(four cents of which was for highway programs), substantially increased and changed the
nature of truck user fees (from a fixed rate to a graduated rate by weight).

Of the revenues raised from the five cent increase in user fees in the 1982 Surface
Transportation Act, one cent was for transit programs, the latter of which was placed in a
Mass Transit Account of the Highway Trust Fund. Federal support for transit includes
both the revenue from fuel taxes (since 1997 now 2.86 cents per gallon) from the Mass
Transit Account of the Highway Trust Fund and general fund appropriations. [The
Leaking Underground Storage Tank Trust Fund receives usually 0.1 cent per gallon; the
General Fund receives 2.5 cents per gallon of the tax on gasohol and some other alcohol
fuels plus an additional 0.6 cent per gallon for fuels that are at least 10 percent ethanol.]



State and local government roles

The initial response of states to addressing transportation problems and needs generally
was through regulation. Other state/local government roles in transportation are
described below:

Highways: Infrastructure Development and Funding

Historically. Counties and towns became the first level of government to address the
needs of agriculture to get products to market, the phenomenon of personal automobile
ownership and use, and the resulting demand for better roads. Tax and bond funds
provided towns and counties with the monies for improvements. Most roads were
unpaved. Although some states were active in building and owning bridges, that activity
diminished during the canal and railroad era. State government began to be involved
initially in planning state road systems comprised of existing roads, and then in funding
improvements to those roads. (Through the 1916 Federal Aid Road Act, the federal
government created the incentive for states that had not already done so to establish state
highway departments.) When highway work had grown to be more than the counties
could handle, the state legislature might authorize a construction bond and charge the
new state agency with taking over the state highway system for maintenance and
improvement and getting the state (or “the farmer”) “out of the mud.” With growing
needs, additional sources of funds were created for road construction and maintenance,
such as dedicated motor vehicle license fees, operators' license fees, fines for violation of
driving regulations, and a gasoline tax. Most highway construction consisted of
improvements to existing routes.

Now. The series of 20™ century Federal-Aid Highway Acts and the multi-year surface
transportation funding authorizations that followed changed all that, and states became
and continue to be partners with the federal government in the development of highways.
(The funding mechanisms through which the federal government partners with the states
in highway development and operations are described in Section 4 of this paper, and in
greater detail in Appendix A of paper 5C-02 Characteristics of the Federal-aid Surface
Transportation Program.)

Railroads: Concessions, Financing, Safety Enforcement

Historically. Both cities and states actively promoted the development of railroads
through the granting of exclusive charters, as well as direct aid, to advance their
economic competitiveness.

Now. More recently, in partnership with the federal government, many states have
assumed responsibility for enforcement of railroad safety regulations.

Transit: Concessions, Ownership, Financing, Operation, Infrastructure
Development

Historically. As the states had done with the railroads, cities encouraged the
development of urban transit systems through concession agreements. Local government
ownership and operation of public transit began in the early 20" century. San Francisco’s
Municipal Railway was created in the 1920s; in 1940, New York City unified its three



privately-owned and operated subway lines under public ownership. Post-World War I,
nearly all of the remaining privately-owned and operated mass transportation companies
were failing, and came to be acquired by local government or newly-created regional
transit authorities. In more recent years, commuter railroads also were converted from
private to local/regional public ownership and operation (several passing through quasi-
federal Conrail ownership/operation along the way, between 1976-1981).

Now. Currently, many local government and regional transit authorities work in
partnership with the federal government to develop new transit infrastructure and provide
transit services. As transit plays a more important role in regional job access and
congestion mitigation and in shaping development, the formation of regional transit
authorities and transit organizations continues to grow. Today, 556 local public transit
operators provide transit services in 408 urbanized areas of over 50,000 population. An
additional 1,215 organizations provide transit services in nonurbanized (rural) areas, and
3,673 organizations provide specialized services to the elderly and to people with
disabilities. Some public transit authorities contract out transit services on specific routes
or systemwide, as well as other management, operations and maintenance services, to
private sector companies.

Intermodal Facilities: Planning, Financing and Infrastructure Development
Historically. Generally concurrent with or following creation of USDOT, state highway
departments became state departments of transportation, and some state DOTS, even with
limited influence on non-highway modes, are growing effectively into
intermodal/multimodal organizations (although continued federal mode-specific
“stovepipe” funding is frequently reflected in the organization of state DOTS).

Now. In response to federal planning requirements coming out of the Intermodal Surface
Transportation Efficiency Act (ISTEA), many states have included intermodal facilities
in their planning and capital programs and are engaged in developing intermodal facilities
projects.

Private sector roles

Highways: Infrastructure Development and Operations

Historically. As early as 1800, there were 69 private road-building companies, chartered
by the states, and privately-funded roads (called “turnpikes™) continued to proliferate
during the first decades of the nineteenth century [Klein]. Between 1810 and 1845 over
400 private turnpikes were chartered and built.

Now. Today, there is renewed interest in private sector development and/or operation of
highways. The 1991 ISTEA bill provided for combining federal aid with private
financing and more flexible operating arrangements. Another provision of ISTEA
expanded opportunities for toll roads and permitted private ownership of facilities
constructed with Federal-aid financing. Through a variety of public-private partnerships,
the private sector has been engaged in both the financing of and innovative delivery
mechanisms for new transportation infrastructure.



Railroads: Infrastructure Development and Operations

Historically. The private sector largely built, owned and continues to operate the freight
rail system, and until the mid-20" century largely built, owned and operated intercity
passenger rail. In the early decades of the country, there was active public debate about
the use of federal government subsidies to advance privately-built and owned
transportation, primarily road and canal, infrastructure, with Thomas Jefferson, James
Madison, James Monroe, and Andrew Jackson taking the position that government
subsidies were unconstitutional. Still, the private sector was supported to some degree by
the federal government in the construction of railroads (and, as described above, on the
state and local level government subsidies for railroads were prevalent). (See Section 6.
Federal Roles and Mechanisms in Freight Rail.)

After the railroads were largely built, the primary interface between the private sector and
the federal government was through regulation, starting in 1887 (and supported by the
railroad industry). Since 1939 the number of Class | (annual operating revenues above
$277.7 million in 2004 dollars) railroads has been reduced from 132 to 7 as the result of
mergers and bankruptcies, and significant reduction in federal regulation starting in 1980.
The development of the Interstate Highway System and of commercial aviation in the
1950s and 1960s brought rail transportation, both freight and passenger, to its lowest
point in 135 years.

Now. In recent years, the remaining freight railroads are booming, aided in part from the
reduction in regulations that had required maintenance of passenger and local freight
service, and buoyed in part by growth in international trade that creates a demand for
transcontinental rail distribution -- and, conversely, the transportation of US products to
ports. In 2005, US railroads carried 1.5 trillion ton-miles of freight, more than three
times the ton-miles of cargo carried annually in 1930. The demand has created the need
for significant rail infrastructure capacity increases, including double and triple-tracking
in some places where trackage had earlier been reduced, double-stacking of rail cars, and
new, larger grain hoppers. Entrepreneurs have also found ways to make the short-haul,
Class 111 lines, abandoned by the large national Class I’s, profitable, sometimes supported
by state loans and grants to support local and state economic, including agricultural,
interests.

Transit: Infrastructure Development and Operations

Historically. Whether powered by horses, steam, electricity, or petroleum, passenger
transit by rail and road — most of it developed by private companies with local
concessions to operate on specific routes -- was critical to building the economy and
quality of life in the nation’s urban areas and many regions. Unregulated, horse-drawn
public transportation came to prominence in the late 1820s (and became responsible for
the first complaints of traffic congestion). Cable car technology, driven by steam-
powered machinery in a powerhouse that continuously drew a loop of wire cables
through a slot beneath the street, was an innovation of the late 19" century in many cities.
Electric trolleys came to dominate the urban landscape for seventy years, with electrical
power delivered through wires running overhead or in underground conduits.



The rapid increase in fuel-powered cars and trucks in the 1920s doomed the trolleys,
which had come to be considered a traffic nuisance by some (in 1905, New York became
the first American city to use motor buses for public transit), and during the 1930s and
40s, motor buses gradually replaced trolleys, though some trolley routes continued.
Meanwhile, starting just after the Civil War, rapid transit was developed and flourishing,
either elevated above or below the streets. Rapid transit allowed people to work further
from where they lived, both providing congestion relief in the center city and
encouraging people to move out of the center city. As metropolitan areas expanded, a
number of private railroads met the need the need for peak period commuter rail services
to shuttle commuters to and from the commercial centers.

Until the mid-20™ century, the private sector built, owned and operated most of these
transit systems, but local fare regulation and other factors caused most of the systems to
be acquired by local/regional government.

Now. Beginning at the federal level under the Urban Mass Transportation
Administration (now FTA) new opportunities gave been sought for greater participation
of the private sector in the provision and financing of transportation facilities and
services. UMTA/FTA sought a way to leverage its available funds by requiring, as part
of its project evaluation criteria, the commitment of local financial support (from state,
local and private sources) for each project. UMTA/FTA also issued a policy requiring
consideration of private sector transportation providers in the planning and delivery of
transit services. And public transit authorities increased the use of private sector
contractors for management, operations and maintenance.

Intermodal and Multi-Modal: Infrastructure and Vehicle Development,
Coordination of Operations, Financial Support and Facilitation, Technological
Development

Now. In the latter half of the 20" century, the private sector led the way in developing an
intermodal freight transportation system and facilities; with the involvement of freight
rail, trucking, airlines, and shippers, the private sector has created enormous economic
efficiencies and value, while reducing transportation delays and prices, through its
innovative efforts.

Beginning in the 1970s, growing congestion, inadequate capacity, and resulting local
government regulations and approval processes led to the development of transportation
demand management efforts -- the use of transportation coordinators/*“brokers” and, later,
Transportation Management Associations, subsidized transit passes, ridesharing matching
services, preferential treatment for pooling vehicles, higher all-day parking fees, flexible
work schedules, payroll deductions for transit passes and pooling activities -- largely
under the leadership of private employers and developers.

In recent years, the private sector also has played a leading role in the development and
deployment of ITS and related technologies for information and communications services
and safety systems, as well as in-vehicle entertainment.



In addition, the private sector built and continues to provide most of the vehicles that
operate on these systems, and on the public highways (and waterways) infrastructure.



USDOT and Other Federal Agencies with Role in Transportation

A Cabinet-level U.S. Department of Transportation (USDOT) did not exist until 1966 (92
years after the first legislation to establish such a department had been introduced
[Grinder*], and the USDOT is by no means the only federal agency involved in fulfilling
the federal role. In establishing the USDOT, President Lyndon Johnson found the federal
role to be a natural outgrowth of the transportation need, with the justification that
"America today lacks a coordinated transportation system that permits travelers and
goods to move conveniently and efficiently from one means of transportation to another,
using the best characteristics of each.” USDOT consolidated more than thirty federal
transportation agencies and functions that had been located throughout the government,
including several of which had been in the Department of Commerce. Shortly thereafter
(1968), the urban mass transit functions that had been part of the Department of Housing
and Urban Development were also transferred to USDOT. Today, the Department of
Transportation consists of the Office of the Secretary and eleven individual Operating
Administrations: the Federal Aviation Administration, the Federal Highway
Administration, the Federal Motor Carrier Safety Administration, the Federal Railroad
Administration, the National Highway Traffic Safety Administration, the Federal Transit
Administration, the Maritime Administration. The Saint Lawrence Seaway Development
Corporation, the Research and Special Programs Administration, the Bureau of
Transportation Statistics, and the Surface Transportation Board.

The mission of the U. S. Department of Transportation is to Serve the United States by
ensuring a fast, safe, efficient, accessible and convenient transportation system that
meets our vital national interests and enhances the quality of life of the American
people, today and into the future. It is the primary agency in the federal government
with the responsibility for shaping and administering policies and programs to protect
and enhance the safety, adequacy, and efficiency of the transportation system and

Other executive departments that play a part in the federal government’s role in
transportation include the Environmental Protection Agency, Homeland Security,
Defense, Health and Human Services (accessibility), Interior and Commerce (endangered
species), and the Advisory Council on Historic Preservation.

* Historian: Dr. Dale Grinder (DOT Library), 202 366-0754, “The United States
Department of Transportation: A Brief History,”
http://dotlibrary.dot.gov/Historian/history.htm



National Economic Benefits of Transit Service

The growing federal role also reflects the national economic benefits of public transit
service as calculated in the late 1990s: $23 billion per year in affordable mobility for
households that prefer not to drive, cannot afford a car, or cannot drive due to age or
disability; $19.4 billion per year in reduced congestion delays for rush-hour passengers
and motorists; $10 billion per year in reduced auto ownership costs for residents of
location efficient neighborhoods; up to $12 billion per year in reduced auto emissions; $2
billion savings per year in local human service agency budgets; and a 2 percent boost in
property tax receipts from commercial real estate.
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A Short Review ofi Rallroad Regulation

s Original Railroads Were Extremely
Profitable

= Profits Encouraged Construction of
More Raillroads—Financed by Debt

s Rates (and Profitability) Declined
Steadily after 1870

s Panic of 1873 and Strike of 1877
e Railroad Progress Stalled



A Short Review ofi Rallroad Regulation

s Efforts at Self-Regulation
e The lowa Pool (1870)

e Southern Railway & Steamship Assn.
(1875)

e Southwestern Railway Assn. (1876)

= Most of these pools failed due to
cheating



A Short Review ofi Rallroad Regulation

s Eastern trunk lines’ efforts to
regulate rates never succeeded due
to refusal of new competitors to
cooperate

s Rebate demands from large shippers
threatened to destabilize the entire
system

e Railroads looked to federal regulation
largely to protect themselves from these

shippers



A Short Review ofi Rallroad Regulation

s Federal Regulation Efforts
e 15t pill iIntroduced In 1876

e Supported by commercial interests
opposed to rebates and attempting to
retain perceived rate advantages

» Rallroads decided to support legislation
to save their investment and avoid more
onerous state regulation



A Short Review ofi Rallroad Regulation

s [he Interstate Commerce Act (1887)
e Created Interstate Commerce Commission
e Tariffs had to be filed with ICC
e Rates must be “reasonable and just”

e | ong and short-haul rate discrimination
outlawed

e Rebates outlawed
s Weaknesses of Act

e Law was vague and unenforceable
e No power to set rates



A Short Review ofi Rallroad Regulation

s Depression of 1893
e 78,000 miles of line foreclosed 1893-98
e Average rate declined 22% from 1890 to 1900
e Rebating continued

s Sherman Anti-trust Act (1890)

e Supreme Court determines pools violate the
Act (1897)

e | egislative efforts to legalize railroad rate pools
fail



A Short Review ofi Rallroad Regulation

s Elkins Act (1903)

e Made rebates a criminal offense

= Hepburn Act (1906)

e Empowered ICC to determine “just, fair and reasonable

rates” and prescribe accounting system
Enacted commodities clause

= Mann-Elkins Act (1910)

Gave ICC regulatory authority over telephone service
Authorized suspension of proposed rate increases
pending investigation

Shifted burden of proving rate reasonableness to
carriers

Created Commerce Court (abolished 1913)



A Short Review ofi Rallroad Regulation

s Federal Possession and Control Act
(191 7)/Railway Control Act (1918)

e Placed railroads under control of the Federal
Government

e [mpetus for elimination of duplicate facilities
and services (peak mileage 254,000 (1916))

= Operations were extremely unprofitable
despite rate increases

= [ransportation Act of 1920
e Returned railroads to private control
e Exempted railroads from Clayton Act

e Authorized ICC to approve and regulate
pooling



A Short Review ofi Rallroad Regulation

s [ransportation Act of 1920 (cont’d)

e Provided for valuation of railroads and rate
levels intended to generate 5 ¥2-6%o return on
Investment

= |ICC authorized to set minimum rates

e Gave ICC jurisdiction over mergers, line
construction, line abandonment, iIssuance of

securities
e Directed ICC “to prepare and adopt a plan for
consolidation . . . into a limited number of

systems”™



A Short Review ofi Rallroad Regulation

s Filed Rate Doctrine (Keough v. C&NW,
1922)—foreclosed antitrust challenges to
rates found reasonable by ICC

= Railroad Consolidation Plans
e Rallroads could not agree on details
e Effort abandoned during the Depression
s Depression substantially reduced traffic

e About one-third of operators bankrupt by 1937
e Emergency Railroad Transportation Act (1933)



A Short Review ofi Rallroad Regulation

s Motor Carrier Act of 1935

= |CC gained jurisdiction over motor carrier
market entry and tariffs

s [ransportation Act of 1940
e Gave ICC jurisdiction over water carriers
e Formally withdrew consolidation mandate

s Reed-Bulwinkle Act (1948)
e Exempted rate bureaus from Sherman Act

= [ransportation Act of 1958

= Authorized ICC to approve passenger service
discontinuance notwithstanding state
regulatory action



A Short Review ofi Rallroad Regulation

s Procedural issues stifled raillroad rate
Innovation In the 1960s
e SR “Big John” hopper case
e |C “Rent a Traln” case
e Car service requirements

s Raillroads were unable to recover cost
Increases as they were incurred in an
Inflationary environment

= Interstate Highway System increased
motor carrier productivity



A Short Review ofi Rallroad Regulation

Abandonments could not be effected without
protracted proceedings

Passenger and commuter train losses debilitated
railroads
= Rall Passenger Service Act (1970)—created Amtrak

 Local authorities slowly bought or began subsidizing
commuter operations

Maintenance was deferred, reducing efficiency
and increasing derailments

Result: bankruptcies
e Penn Central (1970)

e Rock Island (1975)

e Milwaukee Road (1977)



A Short Review ofi Rallroad Regulation

s Regional Rail Reorganization Act (1973)
e Created Conrall

s Rallroad Revitalization and Regulatory
Reform Act (1976)

e Required finding of “market dominance”
(“absence of effective competition™) to
challenge rates

e Commenced changes in costing

e Provided for regulatory exemptions

= Perishables and unprocessed agricultural
commodities

e Optional time limits for merger proceedings
e Appropriated funds for capital investment

= MRRA (1979) and RITA (1980)



The Staggers Act

s Background
e Conrail was highly unprofitable
o Milwaukee and Rock Island bankrupt

e Overall industry rate of return was 1% Iin 1978
(cost of capital 10.6%0)

e Significant overcapacity
e Lightly-utilized branch lines in poor condition
e Stagnant traffic and declining market share

e Rate regulation seen as key impediment to
profitability



The Staggers Act

s Became effective October 1, 1980

= Key provisions

e Sets revenue adequacy as regulatory
policy
e Limited rate regulation

= |ICC has jurisdiction to consider
reasonableness of rate only If railroad has
market dominance

s If rate Is < 1809% of variable cost, railroad
does not have market dominance

= Shipper has burden of proving market
dominance



The Staggers Act

Confidential transportation contracts
legalized

Exemptions mandated where regulation Is
not necessary to promote transportation
policy, and transaction Is of limited scope
and regulation not necessary to protect
shippers from market power

Merger standards revised to promote
consolidation

Time limits imposed on merger and
abandonment proceedings

Rate bureau activity constricted



The Staggers Act

s Companion Legislation
e Motor Carrier Act of 1980

e Northeast Rail Service Act (1981)

= Rationalization of Conrail
= |ransfer of commuter service

s Results 1980-1995

e Significant segments of railroad traffic
exempted from regulation
= Intermodal
= Boxcars

e Substantial proportion of traffic moved under
contracts

e Many joint rates/routes eliminated



The Staggers Act

s Results 1980-1995 (cont’d)

e Major railroads reduced to “Super
Seven” plus C&NW, KCS, IC, Guilford,
FEC

e Conrail privatized (1987)

e Powder River Basin coal traffic soars
following C&NW/UP entry into Basin
(1984)

e |[ntroduction of double-stack eguipment
promotes profitability of intermodal
service



The Staggers Act

s Results 1980-1995 (cont’d)

e Total rallroad mileage declines approx. 32,000
due to abandonments

e Short line/’regional railroad” spinoffs reduce
Class 1 mileage

e The average rate level declines, but rates on
specific traffic increase
= Affected traffic generally cannot be shifted to truck or
barge and has no rail competitive alternative
e Railroads accelerate productivity
Improvements to maintain profitability



The Staggers Act

s Captive shippers lobby for changes in the
Staggers Act

e CURE (Consumers United for Rail Equity)
formed (1983)

= Make rate reasonableness proceedings simpler

= Provide more procedural safeguards in abandonment
cases

= Reregulation Proposals
e Rockefeller bill (rate relief)

e DeConcini-Seiberling bills (open access
refereed by federal courts)

= Senate Committee fails to report out
reform legislation by one vote (1988)



ICC Termination Act ofi 1995

s Resulted from truck undercharge
phenomenon

s Negotiated Rates Act of 1993

s Congressional proposals to abolish
ICC and eliminate its budget

s Clinton Administration backs
termination of I1CC



ICC Termination Act ofi 1995

s |ICC abolished effective December
31, 1995

s STB created on January 1, 1996
e Independent agency within DOT

e Former ICC Commissioners were first
three board members

e Budget appropriated for three years



ICC Termination Act ofi 1995

s Changes In Raillroad Rate Regulation
e Eliminated tariff filing reguirement

e Eliminated authority to establish
minimum rates

e Eliminated authority to investigate and
suspend rates

e Repealed Elkins Act prohibition against
rebates



ICC Termination Act ofi 1995

s Changes In Raillroad Rate Regulation
(cont’d)
e Recognized stand-alone cost methodology as

standard In rate reasonableness cases

= Simplified procedure for smaller cases to be
developed in one year (it was, but it’s rarely used)

e Imposed time limits for rate and exemption
cases

e Repealed commodities clause and valuation
provisions



ICC Termination Act ofi 1995

s ‘Bottleneck™ Cases

Schematic of Routes of Movement from
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ICC Termination Act ofi 1995

s “Bottleneck™ cases (cont’d)

= Shipper routes traffic from origin to destination
on one railroad

= Shipper obtains rate from competing carrier to
junction near destination

e Shipper wants incumbent railroad to quote
rate on terminal, or “bottleneck,” segment
from junction to destination

= Rate could be challenged if = 180% of variable cost
or stand-alone cost

e STB: “Bottleneck” carrier is not required to
quote separate rate over terminal segment
(Central Power & Light Co. v. Southern Pacific
T. Co. (1996))



ICC Termination Act ofi 1995

s Mergers approved
e UP-C&NW (1995, by ICC)
e BN-Santa Fe (1995, by ICC)
e UP-SP (1996)
e Conralil split-up (CSX and NS) (1999)

e CN Expansion
= IC (1999)
= WC (2001)
= GLT (2004)

e KCS-TFM (1996-2004)



ICC Termination Act ofi 1995

s Severe postmerger operating
disruptions
e UP-C&NW (1995)
e UP-SP (1997-98)
e Conrail (1999-2001)

= CN-BNSF merger proposal blocked
(2000)

= New, more restrictive merger rules
(2001)



ICC Termination Act ofi 1995

s Results

e Class | network in U.S. reduced to
97,500 route miles (out of 140,800
total)

e Freight traffic (U.S. ton-miles) increased
57% 1990-2005

e Rates declined through 2000 by most
measures, then increased

e Substantial iImprovement in Class |
profitability in 2005-06



Reregulation Proposals

= [he Problem—Captive Shippers Miss
Out on Deregulation’s Benefits

e Examples (from C.U.R.E.)

= Laramie River Station, WY—Upon expiration
of 20-year transportation contract in 2004,
BNSF imposed tariff rate doubling freight
costs (= 400% rate/variable cost ratio, 175-
mile haul).

= [otal Petrochemical (Carville, LA)—Plant
solely served by CN; rate to New Orleans
(81 miles) is $1,000. By contrast, rate from
Laporte, TX to New Orleans (405 miles,
BNSF and UP compete) is $1,234.



Reregulation Proposals

= Lafayette Utilities System (Boyce, LA)—UP
refuses to guote rate on 20-mile bottleneck
segment, precluding competitive BNSF-KCS
service. $60 million “build-out” to KCS is
cost-prohibitive.

= Entergy Arkansas, Inc. (near Newark,
Ark.)—Plant iIs served by UP and M&NA (UP
spinoff). M&NA runs from plant to Kansas
City and theoretically could receive Powder
River Basin coal from BNSF there, creating a
competitive alternative. However, UP’s
lease to M&NA Imposes sharply increasing
rent if M&NA fails to interchange 95% of
traffic with UP, creating a “paper barrier.”



Reregulation Proposals

= Arizona Electric Power Cooperative (Tucson,
AZ)—Cost of unresolved coal rate challenge
at STB exceeds $3 million and has taken
four years (vs. 16-month procedural
deadline)

e GAO Analysis (June 2006)

= [otal U.S. rail traffic moving on rates >
180% of variable cost = 31%

= [otal U.S. rail traffic moving on rates >
300% of variable cost = 6%

e Concentrated in specific geographic areas (e.g.,
Montana grain, West Virginia coal)



Reregulation Proposals

= Pending Bills

e Senate

= S.919—Railroad Competition Act (introduced
by Sen. Conrad Burns (R.-Mont.) April 27,
2005)

= S.2921—Rallroad Competition Act of 2006
(introduced by Sen. Mark Dayton (D.-Minn.)
May 22, 2006) (essentially the same bill)

= Both bills are in the Senate Commerce,
Science and Transportation Committee



Reregulation Proposals

= Pending Bills

e House

= H.R. 204 7—Railroad Competition and
Improvement Reauthorization Act off 2005
(introduced by Rep. Richard Baker (R.-La.)
May 3, 2005) (similar, but not identical, to
the Senate bills)

= Bill is In the House Transportation and
Infrastructure Committee, Subcommittee on
Raillroads



Reregulation Proposals

s Issue: Bottleneck Rates

e Proposed Response: Mandate rate-
setting requirement

= H.R. 2047: “Upon the request of a shipper,
a rail carrier shall establish a rate for
transportation and provide service
requested by the shipper between any two
points on the system of that carrier where
traffic originates, terminates, or may
reasonably be interchanged.”



Reregulation Proposals

s Issue: Paper Barriers

e Proposed Response: Prohibit them

= H.R. 2047: “The Board may not . . . [approve or
exempt] . . . a transfer of interest in a line of
railroad, from a Class | rail carrier to a Class Il or a
Class Il rail carrier, If the activity directly or
Indirectly would result in— (A) a restriction of the
ability of the Class Il or Class Ill rail carrier to
Interchange traffic with other carriers; or (B) a
restriction of competition between or among rail
carriers in the region affected by the activity in a
manner or to an extent that would violate antitrust
laws of the United States . . .”

= Transfers up to 10 years old could be challenged
retroactively



Reregulation Proposals

s Issue: Competitive Access

» Proposed Response: Mandated
Reciprocal Switching

= S.919: In 49 U.S.C. 811102(c), change
“may” to “shall” require reciprocal switching
arrangements and add “In making any
finding for the purposes of the first sentence
of paragraph (1), the Board may not require
that there be evidence of anticompetitive
conduct by a rail carrier from which access
Is sought.” (Would reverse Competitive
Access Rules and Midtec Paper case)



Reregulation Proposals

s Issue: Single-Railroad Domination of
Geographic Areas

e Proposed Response: Designate areas of
Inadequate rail competition

= H.R. 2047: STB can designate an AIRC when “(1)
the State or substantial part of the State
encompasses rail shipping origins and destinations
that are served exclusively by one Class | railroad;”
and (2) pay rates that “exceed the rates necessary to
yield recovery by the rail carrier of 180 percent of
revenue-variable costs, or have experienced
competitive disadvantage in the marketplace or other
economic adversity because of high cost or poor
quality of rail service . . .”



Reregulation Proposals

e Proposed Response: Designate areas of
Inadeguate rail competition (cont’d)

= AIRC may be limited to “the facilities of a
group of shippers or receivers of one or
more specific commodities within a
geographic area”

= STB may impose any of these remedies
within an AIRC: (1) reciprocal switching;
(2) haulage; (3) “baseball” arbitration; (4)
rate review (rates may not be set at <
180% R/VC); (5) expedited review of
possible “unreasonable discrimination”



Reregulation Proposals

s Issue: Rall Rate Challenges Are Too
Cumbersome and Expensive

= Proposed Response: Arbitration

= H.R. 2047—At election of either party; S.919—at
election of non-carrier only

= “Baseball” arbitration (imposed rate may not be <
180% R/VC)

= Effective competition standard: arbitrators may
consider rates for comparable movements where
competition exists

= Also, filing fees in conventional rate cases capped at
U.S. District Court filing fees



Reregulation Proposals

= Issue: Rate Reasonableness
Determinations Skewed in Railroads’” Favor

e Proposed Response: (H.R. 2047) “The Board
shall adopt a method for determining the
reasonableness of rail rates based on the
railroad's actual costs, including of a portion of
fixed costs and an adequate return on debt
and equity. The method adopted shall permit a
final determination within 9 months after filing
a complaint, shall ensure that necessary cost
and operational information is available to the
complainant, and shall not require excessive
litigation costs. The Board shall not use any
method for determining the reasonableness of
rail rates based on the costs of a hypothetical
competitor . . .



Analysis and Conclusions

= \What Is the purpose of regulation?

e [0 protect the railroads, or their
customers?

e Congress must strike the desired
balance between these competing
Interests

e The public interest should be the
determining factor—policies should
maximize the public welfare



Analysis and Conclusions

s Public Interest Considerations

e Promoting industrial, agricultural and
mining activity that most efficiently uses
soclety’s resources

e Promoting modes of transportation that
most efficiently move people and
products



Analysis and Conclusions

= INn general, U.S. regulatory policy Is
to allow competition to govern the
allocation of resources

= If there Is effective competition,
there should be no need for
government regulation of pricing or
service

= What should happen when there Is
no effective competition?



Analysis and Conclusions

= “Differential Pricing™

e Rallroads defend concept on economic
grounds: we need to charge higher-
than-competitive rates where effective
alternatives do not exist to support
Investment In the railroad system

e Shippers attack concept on public policy
grounds: we should not have to pay
higher-than-competitive rates just
because we are located In places where
no effective alternatives exist



Analysis and Conclusions

= “Differential Pricing™

e Impact of differential pricing, long-term,
IS to discourage production where no
effective competition exists

= Is demand for the product sufficiently strong
to overcome this disadvantage?

= Put another way, are product alternatives
and alternate geographic sources of supply
available to consumers?
e But the impacts are probably too long-
term to affect railroad pricing decisions



Analysis and Conclusions

s Bottleneck Rates

e Mergers and regulatory policies after Staggers
reduced availability of alternate joint routes

e |f purpose of these policies was to improve
financial results of railroads, should they be
revisited once that purpose Is realized?

e Possible compromise: Require railroads to
quote rates on bottleneck segments, but
Increase the R/VC ratio threshold for review of
such rates to ensure railroads are
compensated for their stronger competitive
position (and additional switching costs)



Analysis and Conclusions

= Paper Barriers

e 1980s-90s spinoffs should be
recognized as not changing basic Class
|-shipper economic relationships

= Most spinoffs were valued on the
assumption that Class | would retain the
right to price through traffic
originating/terminating on the spinoff

= Price would have been higher in most cases
If Class | were truly “selling the business”



Analysis and Conclusions

s Paper Barriers (cont’d)

e Purpose ofi paper barriers was to allow
rallroad to maintain control of through
movement pricing, without creating new
competition

e Prospective prohibition would inhibit
raillroads’ freedom to sell and/or
refilnance their assets

e Retroactive abrogation would raise
constitutional takings issues



Analysis and Conclusions

s Competitive Access

e |s this any different than the bottleneck
rate Issue?

= I switching carrier does not serve origins or
destinations, presumably it will not attempt
to foreclose competition between carriers
that do

= Presumably, shorter distances involved, and
build-outs may be a more viable tool for
shippers to gain additional competition or
rate relief

e |[f not, shouldn’t the same resolution
apply?



Analysis and Conclusions

= Areas of Inadegquate Rail Competition

e This would create competition where
none existed before

e Regulatory policy Is to address above-
market rates through rate
reasonableness proceedings

= Rates capped at 180% R/VC not necessarily
high enough to achieve revenue adequacy
e Some proposed remedies (trackage
rights) could result in significant
operating problems and/or additional
COsts



Analysis and Conclusions

s Arbitration ofi Rate Disputes

o Baseball arbitration has been adopted In
another industry context

= Car hire disputes under deprescription
e Potential savings in time and cost

e Possible two-step process

s STB makes market dominance determination within
strict time limits

= If market dominance is found, case proceeds to
baseball arbitration (rate cannot be less than 180%
R/VC, except in bottleneck cases)

= Average industry costs may be used to support final
offers



Analysis and Conclusions

s Eliminate Stand-Alone Costing

e Under baseball arbitration system,
parties could use stand-alone costing to
support their cases, but would not be
required to do so



Analysis and Conclusions

s Conclusion

e Shippers and railroads have been
struggling over their relative prosperity
for over a hundred years

e \While the struggle won’t end soon,
modest statutory reforms should
adequately address Issues raised by
shippers without materially adverse
consequences for the railroads
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PREFACE

Concern is widespread over the condition of the ration’s public works
infrastructure. At the request of Senator Lawton Chiles, Chairman of
the Senate Budget Committee, this study assesses the federal pro-
grams for highways, mass transit, aviation, waterways, and waste-
water treatment, and discusses policies that the Congress might con-
sider to improve the effectiveness of these programs. In keeping with
the mandate of the Congressional Budget Office to provide objective
analysis, it makes no recommendations.

This study also fulfills the requirement of Public Law 98-501 that
the Congressional Budget Office review the findings of the National
Council on Public Works Improvement. The body of this paper con-
siders some of the broader issues raised by the Council’s final report,
Fragile Foundations: A Report on America’s Public Works (1988); the
appendix focuses more specifically on the Council’s findings.
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Everett M. Ehrlich. Daniel Kaplan, Larry Ozanne, and Robin Seiler
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SUMMARY AND INTRODUCTION

The importance of the nation's public works infrastructure has been
demonstrated recently by mounting delays in highway and air travel
and by dramatic episodes such as the closing of the Williamsburg
Bridge in New York City. While concern for the state of infrastruc-
ture is widespread, no consensus yet exists on how to improve the
effectiveness of infrastructure programs or how to pay for them. This
report examines ways to reconcile the need for a sound infrastructure
with the Congress's commitment to fiscal restraint.

In the last three decades, the federal government has greatly ex-
panded its role in providing public works infrastructure. While con-
tinuing its century-old commitment to build major water resources
projects, the government has also subsidized state and local invest-
ment in transportation and in environmental facilities. By 1988, fed-
eral infrastructure outlays totaled $26.6 billion (see Summary Table).

Over the years, the Congress has periodically assessed the ade-
quacy and efficiency of these programs. Recently, the focus of the re-
views has shifted from the problems and prospects of individual pro-
grams to issues common to infrastructure policies generally. In 1983,
for example, the Joint Economic Committee of the Congress conducted
a wide-ranging survey of the nation's infrastructure problems. In
1984, the Congress established the National Council on Public Works
Improvement to assess the state of the infrastructure. The Congres-
sional Budget Office is required by Public Law 98-501 to review the
findings of this Council. Accordingly, the study reviews some of the
issues raised by the Council’s final report, Fragile Foundations: A
Report on America’s Public Works (1988); the appendix focuses more
specifically on the Council’s findings.

Two difficulties arise in attempting an overall assessment of in-
frastructure programs. The first is the difficulty of defining infra-
structure. This report analyses five major infrastructure modes--high-
ways, aviation, mass transit, wastewater treatment, and water trans-
portation--that are consistent with a definition of infrastructure as
those facilities that provide a foundation or basic framework for the
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national economy, and in which federal policy plays a significant role.
A sixth area consistent with this definition--groundwater and surface
water resources--will be addressed in a future CBO report. This defi-
nition excludes some facilities often thought of as infrastructure--such
as public housing, government buildings, private rail service, and
schools--and some environmental facilities (such as hazardous or toxic
waste sites) where the initial onus of responsibility is on private
individuals.

The second difficulty arises in determining how well a particular
set of policies meets the variety of objectives that governments pursue
in supporting infrastructure development. Here different viewpoints
enter--those of economic efficiency, social policy, and national defense,
among others. This study is written from an economic perspective and
appraises programs in terms of their cost-effectiveness. At the same
time, it recognizes that criteria of economic efficiency may have to
give way at times to social or political considerations.

SUMMARY TABLE. FEDERAL INFRASTRUCTURE SPENDING, 1988
(In billions of dollars)

Percent

Infrastructure Area Outlays of Total
Highways 13.64 51
Mass Transit 3.50 13
Aviation 5.31 20
Water Transportation 1.17 4
Wastewater Treatment _294 11
Total 26.56 100

SOURCE: Congressional Budget Office.

NOTE: Excludesspending for water resources other than water transportation.




SUMMARY AND INTRODUCTION xiii

The extent to which the different infrastructure areas examined
here share common characteristics is striking. While important dif-
ferences exist, the infrastructure areas (or “modes”) can be thought of
as alike in four ways: they have common origins, they have made
common achievements, they face common challenges, and their prob-
lems may have common solutions. Recognizing these common charac-
teristics should help to set new directions for infrastructure programs.

COMMON ORIGINS

The nation’s infrastructure programs were created to serve many
purposes, but federal involvement was motivated by three principal
concerns. First was the need for coordination. Federal programs in
highways, airports, air traffic control, and inland waterways were
undertaken because no other jurisdiction could plan a system of such
facilities from a national perspective. If left to their own devices, for
example, localities would underinvest in roads (since many of the
benefits of these investments accrue to people outside their bound-
aries) or in air traffic control (where a single national system is needed
to make commercial air transit possible). Federal programs were de-
signed to lead localities to make investments from a national rather
than a local perspective, or to make national investments where local-
ities otherwise would have little reason to do so.

The second motivation for federal involvement was to spread the
financial burden. For example, after requiring that all municipalities
clean their water to a minimum standard, the federal government
provided funds to help them build wastewater treatment plants that
would attain this standard. Similarly, when faced with a wave of
private transit financial failures in central cities, the Congress en-
acted a federal mass transit program to lighten the burden of putting
these fleets back into operation.

A third motivation was to promote social policy goals. Inland
waterways, ports, and water supply projects were all subsidized as a
way of promoting or revitalizing economic development in individual
regions. Mass transit was seen as part of a policy to revitalize urban
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cores. Mass transit, aviation, and highways were all conceived, in
part, as ways to increase the mobility of the population and to inte-
grate the various regions of the country. In this sense, infrastructure
programs have actively sought social goals as a collateral benefit of
economic expansion.

COMMON ACHIEVEMENTS

The infrastructure programs share common achievements in two
respects: almost all have accomplished their initial goals to a great
degree, and together they have forced state and local governments to
develop bureaucracies capable of planning, administering, and financ-
ing these areas of public life--so much so that many states are now
widely recognized as imaginative infrastructure managers.

While all the nation’s infrastructure facilities may never be
“finished” since there will be ongoing needs for maintenance, expan-
sion, and replacement, significant accomplishments have been made
in all areas of infrastructure. The Interstate Highway System as
currently planned is about 98 percent complete, and all funds needed
for its completion will be obligated by 1993. The United States now
has more highways per person than any other industrialized country;
its roads are used at only about 15 percent of capacity in rural areas
and 40 percent of capacity in urban areas. Water supply projects have
led to the regional development of the West, so much so that the
Bureau of Reclamation now believes that adequate water supplies
often can be achieved more efficiently through conservation than
through new construction. About 90 percent of the wastewater treat-
ment plants needed to meet current regulatory standards have been
built; as a result, the ongoing deterioration in water quality prevalent
only two decades ago has been arrested.

The standard of achievement is not uniform. Mass transit pro-
grams have often encouraged localities to apply incorrect solutions to
their transit problems: new systems in Miami, Washington, D.C.,
Pittsburgh, and Atlanta have all raised the cost of providing transit
while attracting far fewer riders than predicted. Nationwide, the use
of trains and buses continues to decline except for trips from suburbs
to urban centers, but such trips now account for only one-seventh of
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trips to work. Although the largest urban rail systems--New York
City, Chicago, Philadelphia, and Boston--are in need of renovation,
many smaller urban systems have more capital equipment than they
can use although they are still drawing operating subsidies from the
federal government. In air transportation, the antiquated traffic con-
trol system is a major source of delays, and the rapid recent growth in
air traffic has brought peak-hour congestion to the airports.

The federal government's initiatives have also led state govern-
ments to become more productive partners in infrastructure manage-
ment. State governments are now more capable of managing their
infrastructure systems and many are widely recognized as being inno-
vators in infrastructure finance.

COMMON CHALLENGES

The various infrastructure modes confront, each in its own fashion,
similar sets of challenges. The most important of these may be the
transition from an era of construction to an era of management. Just
how well federal infrastructure programs perform in this new era will
depend, in part, on the incentives that the programs offer to infra-
structure users and to state and local infrastructure managers. Fed-
eral programs now also confront an institutional environment far dif-
ferent from that for which they were designed.

Management

The transition from an era of construction to one of maintenance,
rehabilitation, and replacement is evident in almost all modes. In
highways, for example, the rate of return on maintaining the condi-
tion of the federal-aid highway system is on the order of 30 percent to
40 percent, while the rate of return on new construction, save in cer-
tain urban areas, is very low. For aviation, the most pressing general
need is to modernize the air traffic control system.

In mass transit, newly constructed systems have not reversed the

decline in transit’s share of commuting. Nationwide, mass transit op-
erates at a low level of productivity, and transit fleets are too large. A
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contradiction may be seen in that the older major urban systems need
repair, while nationally an unobligated balance of $850 million sits in
transit accounts for lack of new construction projects that qualify for

aid.

Similarly, about half of the locks and dams on the inland water-
way system will have exceeded their design lives by the year 2000.
Many of these locks will require major rehabilitation.

Construction is not a thing of the past, but where construction is
needed (as it is to some extent in all modes), the needs are regional
rather than national. Moreover, the needs are typically for alleviating
congestion rather than anticipating or promoting growth. The area
farthest from its initial goal may be wastewater treatment: the En-
vironmental Protection Agency estimates the remaining need for
wastewater treatment plants at a total construction cost of $76 billion
between now and 2005. Perhaps half of these outlays, however, would
be needed even in the absence of federal statutes.

Incentives

As currently structured, federal infrastructure programs fail to
provide either infrastructure users or state and local managers with
incentives to make efficient choices. Since the benefits of using facili-
ties are not tied to the costs of providing them, federal programs lead
to inflated perceptions of the demand for infrastructure. The current
programs also give state and local managers no incentives to solve
infrastructure problems with “nonstructural” approaches, and often
encourage them to select projects that create local, rather than
national, benefits.

Infrastructure managers must not only decide what facilities to
build, but also price them in a way that will optimize their use.
Charging prices that are too high would lead to underuse and reduce
the productivity of the infrastructure investment, while making
roads, ports, and mass transit available without charge would lead to
their overuse and rapid deterioration. In only two of the seven major
federal programs--highways and airports--are fees now high enough to
defray most of the federal spending. And even in these programs,
some users--notably, operators of heavy trucks and private planes--
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pay less than their share of costs, while other users--light truck oper-
ators and airline passengers--make up the difference by paying fees
that recover more than the costs they create. In each of these pro-
grams, below-cost pricing leads users to request more infrastructure
services than they are willing to pay for, while planners get an exag-
gerated perception of investment needs from these misleading signals
about infrastructure demand.

Water transportation projects are conspicuous in their failure to
charge users for the costs of water transportation. The 1986 Omnibus
Water Resources Development Act required that user fees finance up
to 50 percent of the costs of new construction, but in 1988 user fees still
covered only 21 percent of the Corps of Engineers construction costs on
inland waterways and 9 percent of total Corps costs for inland navi-
gation. Thus, users of the inland water system are subsidized while
those who use competing freight modes--particularly rail--are not.
Water projects also deliver water that is allocated through historical
rights at prices far below costs, leading to overconsumption and under-
investment in conservation. Ironically, this overconsumption of
water, particularly in agriculture, increases water runoff and, in turn,
water-based pollution and the need for treatment of rivers and
streams.

Another set of common problems arises from the incentives given
to state and local infrastructure managers. First, the structure of fed-
eral financial assistance leads state and local infrastructure managers
to substitute federal funds for their own. This phenomenon of “fiscal
substitution” takes place in a variety of infrastructure modes, most
notably in wastewater treatment (where federal grants appear not to
have led to more rapid construction of wastewater plants and may
have led to actual deferrals of plant construction). Substituting fed-
eral for local funds also occurs in highway programs outside the orig-
inal Interstate system (where statistical evidence suggests that feder-
al assistance has had far less than its maximum impact).

Second, even where it has truly added to spending, federal assis-
tance may have altered the choices made by local officials without
satisfying federal interests. In mass transit, for example, where capi-
tal purchases are subsidized to a far greater extent than are mainte-
nance expenditures, municipalities regularly retire buses before the
end of their useful lives and purchase new equipment with federal
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funds in excess of service requirements. In wastewater treatment,
plants have commonly been built to subsidize local economic expan-
sion rather than to service current needs.

Institutions

A final challenge that confronts all infrastructure programs is a
changing institutional environment. Regions that once depended on
inland water transportation now have new alternatives as a result of
changing technology and the deregulation of most transportation in-
dustries. The deregulation of air travel has led to a more efficient sys-
tem of “hubs and spokes” for airlines, requiring airports to be more
flexible while at the same time leaving them more vulnerable to
changes in airline routing. State and local governments, and the
capital markets that serve them with funds, are learning how to man-
age and appraise infrastructure projects. In addition to the traditional
general obligation bonds, many state governments now employ new
devices such as bond banks, revolving loan funds, and special taxing
authorities to finance their projects.

COMMON SOLUTIONS

The chapters that follow evaluate a wide range of options intended to
make federal infrastructure policies more responsive to current chal-
lenges. While differing in their details, most of these options stem
from four approaches: pricing infrastructure services more efficiently;
targeting federal assistance more effectively; assigning more infra-
structure responsibilities to states and localities; and fostering greater
competition among different forms of infrastructure for federal funds.
These approaches seek more cost-effective infrastructure programs.
Cost-effectiveness is not the only goal of infrastructure spending,
however, and sometimes may conflict with other goals such as income
redistribution or the economic development of particular regions.
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Pricing Infrastructure Services

Better pricing of infrastructure services--that is, more reliance on user
fees--would help to achieve a number of goals. Better pricing could
reveal how much people value different infrastructure services; by
giving managers better information about the cost-effectiveness of
different projects, user charges could enable them to improve their
investment decisions. Proper pricing could also ameliorate conges-
tion, whether that congestion is specific to particular localities (as
with highways and inland waterways) or to particular times of day (as
in aviation). Varying airport landing fees by time of day, for instance,
would shift some traffic to off-peak hours. Similarly, user fees at locks
and dams on the inland waterways could cause some cargo to be
shipped by rail or other alternative systems.

Most existing user fees are designed simply to recover some por-
tion of infrastructure costs. While increasing those fees could help
finance infrastructure investment, it would do little to increase the
efficiency of that investment. Most current fees--the highway gas tax,
the inland waterways fuel tax, the harbor maintenance tax, the
airline ticket tax--are the same throughout the country, although both
the demand for services and the cost of providing them vary dramat-
ically by place and time. Current fees reveal little about how users
value particular facilities and thus do little to direct investment
toward projects that benefit users most. Similarly, landing fees that
do not vary with the time of day can recover an airport's relevant
operating costs but do little to reduce peak-hour congestion. In many
cases, efficient infrastructure pricing would require changes in the
structure and the level of fees.

An increased reliance on user fees has two drawbacks. First, the
efficient use of facilities may not be the only goal of an infrastructure
program. To the extent that federal subsidies are intended to provide
nonmonetary income transfers (as in the cases of federal support for
water supply, mass transit, and aviation services to small towns), in-
creased user fees clearly would be at odds with this purpose. Some-
times infrastructure programs are intended to spur regional economic
development, and in such cases user fees would reduce the regional
subsidy.
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For the first sixty years of the nineteenth century akey point of contention between the
two mgor palitica factionsin America-- the more-or-less laissez faire Jeffersonians and the
mercantilist Hamiltonians -- was the issue of government subsidies for “internd improvements.”
Beginning with Hamilton at the turn of the century, and then the Whig party (led by Henry Clay)
from 1832 until its demise in 1852, and then the Republican party from its formation in 1856,
there was dways a palitical faction that favored the adoption of British-style mercantilismin
America

The opponents of this system included Jefferson, John C. Cahoun, James Madison,
James Monroe, and Andrew Jackson. Jefferson, Monroe and Madison believed that taxpayer
subsidies to businesses were uncongtitutiona; Calhoun led the fight againgt protectionist tariffs
designed to pay for corporate subsidies; and Jackson defeated the effort to recharter the Bank

of the United States while vetoing myriad interna improvement bills while president.



Centrd banking and protectionist tariffs were two of the key “planks’ of the American
mercantilist “platform” during this era, a platform that Henry Clay labeled “The American
System.” This paper will focus on the third plank, the idea that because of pervasive free-rider
problems, it was supposedly necessary for the taxpayers to subsdize the building of roads,
cands, and raillroads. Higtory shows that while governments did subsidize such “internd
improvements,” most of them during the first haf of the nineteenth century were privately
financed. Moreover, in virtualy every single instance where governments intervened to build
roads, cands, and railroads during this period the result was corruption and financid debacle. It
was because of such debacles that dozens of states eventually amended their congtitutions to

prevent taxpayer subsdiesfor interna improvements.

PROPONENTSOF “INTERNAL IMPROVEMENT” SUBSIDIES

There were many prominent proponents of government subsidies for internd
improvements during the first haf of the nineteenth century. This section will briefly outline the
views of afew of the most prominent figures whose views shaped the debate for severd
decades.

George Washington's Secretary of the Treasury, Alexander Hamilton, first promoted
the idea of subsidesfor “internd improvements’ or corporate welfare in his famous 1791
Report on Manufactures. Inwhat might be viewed as an early statement of the theory of the
free-rider problem Hamilton wrote: “[T]he public purse must supply the deficiency of private

resource. Inwhat can it be so useful, asin prompting and improving the efforts of industry?’*



But it was Thomas Jefferson’s Treasury Secretary, Albert Galatin, who presented a
detailed proposd for the taxpayer funding of internal improvements that came to be known as
the“Galatin plan.” Presented to Congressin 1806, Gdlatin’s Report on Roads and Canals
was “the earliest and most digtinguished attempt to formulate a comprehensive nationa plan of
internal improvements” writes economic historian Carter Goodrich.? Gallatin’s report declared
that “ The Generd Government can adone remove these obstacles’ to transportation and “the
early and efficient aid of the Federal government is recommended” (emphasisin origind).2 This
gatement was Gdlatin’s verson of the free-rider argument coupled with a good example of an
oxymoron: “efficient aid” of the federa government. He advocated atenyear centrd plan for
government-financed and supervised cand and road building.

Galatin advocated federd subsidies because he claimed there was a*“ scarcity of private
capital” because the prospects for profitable roads and canal's were supposedly “remote.”* He
favored avad, federdly-subsidized system of canals that would assure “ protection against
storms and enemies.”® Very little came of his proposal, however, because of congtitutional
issues raised by Jefferson and others.

John Quincy Adams was perhaps the second most prominent advocate of taxpayer
subsdiesfor cand- and road-building companies. In aprivate letter after he left the presidency
Adams opined that “The greet effort of my administration was to mature into a permanent and
regular system the gpplication of al the superfluous revenge of the Union to internd
improvement . . . with this system . . . the surface of the whole nation would have been
checkered over with Rail roads and Canals.. . .”® Inthe letter abitter Adams bemoaned the

fact that this gigantic pork barrel project was foiled by James Monroe, who had persuasively



made congtitutional arguments againg such expenditures, arguments that Adams blamed on
“ Jefferson’s blighting breath.””  Calhoun, whom Adams caled “the Sable Genius of the South,”
a0 played a prominent rolein failing his plans. “The great object of my life therefore as
goplied to the adminigtration of the Government,” Adams complained, had “ failed” (emphasis
in origina).2

Henry Clay, the leader of the Whig party, championed the Hamilton/Gallatin/Adams
cause from the 1820s until his desth in 1852 under the rubric of “The American System.”® By
1837 the Whig part had achieved a great deal of success in state governments throughout the
nation and used their political power to commence hundreds of government-subsidized cand-
and road-building projects. Aswill be discussed below, these projects were dmost uniformly
disastrous and led to the virtua bankruptcy of severd sates, including Illinois, where ayoung

Abraham Lincoln was the leader of the Whigs.

THE OPPONENTSOF “INTERNAL IMPROVEMENT” SUBSIDIES

Protectionit tariffs were advocated by al the proponents of government-subsidized
internd improvements, for tariff revenues were to be the means of financing the projects. Thus,
when John Quincy Adams sarcagtically caled John C. Cahoun the * Sable genius of the South,”
he was expressing his bitter disappointment over Cahoun’s having succeeded in getting South
Cardlinato nullify the 1828 Tariff of Abominations. Adams condemned Calhoun for having “fell
to curang the tariff, and interna improvement’ and for having “raised the Standard of Free

Trade, Nullification, and States Rights.”*°



But it was James Madison, the “father” of the Congtitution, who made the most
powerful argument againgt using tax dollars to subsidize private corporations engaged in road
and cand building. Given Madison’s prominence as an architect of the Condtitution, his opinion
on the matter was influentia for many years.

Madison’s very last act as president wasto veto an interna improvements bill
sponsored by Henry Clay. Clay had seen to it that the rechartering of the Bank of the United
Statesin 1816 left a $1.5 million dush fund to be used for internd improvement subsidies.
Madison had previoudy warned that such expenditures were uncongtitutiona and said that a
condgtitutional amendment would be necessary in order for the federal government to spend
money on such purposes. Clay attempted to snesk his bill past the lame duck president, who
reportedly learned of the bill in the newspapers. So on hisvery last day in office Presdent
James Madison

[D]ecided it was time to teach the nation alesson in congtitutiondism. . . . The

... bill, he said, failed to take into account the fact that Congress had enumerated

powers under section eight of the first article of the Condtitution, ‘and it does

not appear that the power proposed to be exercized in the bill is among the

enumerated powers, or that it fals by any just interpretation within the power

to make the laws necessary and proper’ for carrying other congtitutional powers

into execution.™

Madison warned Congress that the General Welfare Clause of the Congtitution was
never intended to become a Pandora s box for specia-interest legidation.

Some Sxteen years later Andrew Jackson vetoed numerous internd improvement hills,

much to the congternation of Henry Clay, their principa sponsor. Jackson referred to such

subgdies as * saddling upon the government the losses of unsuccessful private speculation” and,



in his Farewell Address, boasted that he had “findly overthrown . . . this plan of uncongtitutiona
expenditure for the purpose of corrupt influence.”*?

In asense, the momentous nineteenth century debates over protectionism and central
banking were rooted in the controversy over internd improvement subsidies. A primary reason
the proponents of protectionism and central banking gave for their plans was the need to raise

money to pay for such things as Gdlain' s tenyear centra plan to “criss-cross the nation” with

cands and government-financed roads.

THE IMPORTANCE OF THE FREE-RIDER PROBLEM

The key argument in favor of government subsidies for the building of canads and roads,
as discussed above, was the free-rider problem. The“freerider” language wasn't used, of
course, but the ideas put forth were essentidly the same: the alleged lack of private capitd, the
“necessity” for government to intervene if anything was to be accomplished, etc. But Danidl
Klein has shown that, regardless of the popularity of the free-rider theory, privatdy-funded
roads (called “turnpikes’) proliferated during the first forty years of the nineteenth century.*® If
government had arole, it was to reduce or iminate the taxes and regulations imposed on the
“turnpike companies,” not to subsidize them with tax dollars.

Asearly as 1800, before the internal improvements debate even commenced, there
were sixty-nine private road-building companies that were chartered by the states™
In the next three decades, writes Klein,

The [private road- building] movement built new roads at rates previousy

unheard of in America. Over $11 million was invested in turnpikes in New
Y ork, some $6.5 million in New England, and over $4.5 millionin



Pennsylvania. . .. Between 1794 and 1840, 238 private New England
turnpike companies built and operated about 3,750 miles of road. New Y ork
led al other sates in turnpike mileage with over 4,000 as of 1821. Pennsylvania
was second, reaching apeak of about 2,400 milesin 1832. New Jersey
companies operated 50 milesby 1821 . . . [B]etween 1810 and 1845 over 400
[private] turnpikes were chartered and built . . .*°

Even though owning stock in aturnpike company in the early nineteenth century
promised a meager return of only 3 percent or less annualy, it was widely understood at the
time that there were additional economic benefits that would accrue to such investments. Loca
merchants had strong incentives to invest in private turnpikes because they would bring more
commerce to their towns. Landowners would see their property valuesrise, and cities would
more generaly prosper asimproved transportation extended the division of labor and the
economic benefits derived from it.

It was understood that the building of roads would encourage settlement and expand the
gze of markets for merchants goods. As one Benjamin De Witt wrote in 1807: “Turnpikes
encourage settlements, open new channels for the transportation of produce and merchandise,
increase the products of agriculture, and facilitate every species of internad commerce.”*

Klein points out that the sharesin the turnpike companies were dmost invariably owned
localy, which supports the notion that loca merchants, landowners, and citizensin generd fully
understood that there were additiona benefits to investing in turnpike companies asde from the
mere return on their investment in those companies. Businessmen in larger cities aso invested

because they wanted to encourage the development of markets for their goods. At least one

state -- Connecticut -- exempted turnpike company stock from taxation.’



Thiswas an erathat preceded the federd takeover and domination of the states that
occurred during and after the War for Southern Independence of 1861-1865. The spirit of
voluntary association was not yet snuffed out by the great centralization of governmental power
that occurred in the post-war years. As Tocqueville famoudy remarked in 1840: “Americans. .
. congantly form associations. They have not only commercid and manufacturing companies, in
which al take part, but associations of athousand other kinds. . ."*®

Nineteenth-century Americans used socid pressure to encourage peopleto invest in the
roads which they would dl benefit from. Town meetings were an important vehicle in this
regard, as were newspapers. Most adult Americans of the time were avid newspaper readers,
and it was typical of the advocates of road- building projects to make their case to the entire
community in the newspaper.

A sort of privatized “law” of eminent domain existed whereby rights of way were paid
for not so much with cash but with shares of sock in the turnpike companies. Thus, there was
no coercive “taking” of private property with supposedly “just compensation” as defined by
only one party, the state. The value of property used as aright of way was negotiated and free-
market exchange, not land confiscation by the ate, was utilized, in sharp contrast to what
occurred in the latter haf of the century with the building of government-subsidized

transcontinentd railroads.

THE POLITICAL ECONOMY OF CORPORATE WELFARE
The political opponents of government subsidies for cand- and road-building companies

understood that such subsidies would inevitably lead to corruption and that any projects built



with taxpayer dollars would be guided more by palitica than economic criteria. Cahoun, for
example, protested that the tariff, which was digproportionately paid by trade-dependent
southerners, would be primarily used to finance road and cand projectsin the northern dtates.
The tariff was thus an instrument of plunder, and he wanted no part of it.

In contrast, when private investors financed the roads, they did everything in their power
to assure that the roads were built as economicdly as possble. This never guarantees
“effidency” -- indeed, there were many bankruptciesin the early nineteenth century -- but the
proper incentives are in place: efficient road building would reward investors with profits;
inefficient operations would result in losses or bankruptcy. No such incentives can exist with
government finanaing.

With government financing politics inevitably takes the place of economics asthe main
decison-making criteria Legidaorswill inds, asa condition of voting for the subsdies, that
roads be built near where they live or in the vicinity of their mgor contributors, even if it would
be uneconomica to do so. For example, during the congressiona debates over federd
subsdies for transcontinentd railroads in 1862 a New Mexico congressman complained that
“the wrangle of locdl interests’ was such that many members of Congress would not support
the subsdy bill unless the transcontinentd railroad “ startsin the corner of every man’'sfarm and
runs through al his neighbors plantations’ in every congressiond district.’

All paliticians dso have an irresgtible penchant for micromanaging any government-
funded project, and the way in which they micromanage the projects is through regulation.
Thus, government-financed projects are inevitably mired in red tape and counterproductive

regulations. AsMiseswrote: “Bureaucratic conduct of affarsis conduct bound to comply with
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detailed rules and regulations fixed by the authority of asuperior body. . . [It] isthe socid
apparatus of coercion and compulsion. . "%

In private competitive markets investments in businesses are “ directed” by the wishes of
consumers. If roads are built that too few consumers prefer to travel, then the profits of the
road- building company will decline. This creates a powerful incentive not to overinvest.

With government-subsidized roads, however, the criteriafor investments are entirely
different. Thewhims of politicians and bureaucrats replace consumer sovereignty asthe
deciding criterion. Moreover, in government there is no way of knowing whether the not the
subsdies were “profitable’ investments, since it is not possible to objectively measure the
opportunity cost of those resources, i.e., what taxpayers might have otherwise done with those
funds. Government agencies do not have profit-and-1oss statements, in an accounting sense, O
there is no way of knowing whether their expenditures ultimately create or destroy vaue.

In government bureaucracies wise decisons are not rewarded by profits, since there are
no profits, nor are they penalized by losses. Indeed, asarule, falure is success in government.
The worse a government agency performsin accomplishing its purported task (i.e., subsidizing
road construction) the mor e funding it will likely get next year.

Recognizing these economic laws of politics and bureaucracy strengthens the case for
privatized road building by reveding the underlying ineffidencies of government-subsidized road
building. Dozens of gates learned these lessons firgt hand during the first haf of the nineteenth

century.

THE FAILURE OF GOVERNMENT-FINANCED
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“INTERNAL IMPROVEMENT” PROGRAMS

By 1840 therailroad had eclipsed cands as the center of the interna improvements
debate. Many states subsidized cands and railroads during the late 1830s and later but, as will
be discussed below, the subsidies usudly turned out to be disastrous.

Ohio was one of the mogt active sates with regard to granting subsidies for interna
improvements. But as Carter Goodrich wrote, “In Ohio, as in other states, revulsion followed
the early enthusiasm” for government subsidies® There was so much waste and corruption that
Ohio “gtood as one of the chief examples of the revulson of feding againgt governmentd
promoation of internal improvement.”??” In 1851 the state amended its congtitution to prohibit
both state and local government subsidies to private companies®

Indiang, lllinois, and Michigan were even less successful with thelr subsidy programs,
enacted in 1836 and 1837. In three short years the subsidized cand, road, and railroad
projects were dl bankrupt and unfinished. By 1840 each of these states also amended their
condtitutions to prohibit state subsidies for interna improvements®

The most powerful proponent of subsidiesfor interna improvementsin the Illinois Sate
legidaure was Abraham Lincoln, who was the leeder of the Whig party in lllinois a the time
(and later to become the generd counsd of the Illinois Centrd Railroad). The program that was
enacted under his supervison was consdered to be a“modd” of the Henry Clay/Whig
“American Sysem” but in redity it was awildly irrespongble squandering of millions of

taxpayers dollars.



Lincoln and the Whigs controlled the 1llinois state house and got exactly the kind of bill
they wanted. As Carter Goodrich described it, the 1837 hill

hed . . . something for everyone: improvements for fiverivers,

east-west railroads across the state, with various branches; and a great

centrd railroad to extend from the northwestern corner to the southern

tip of the state. In addition . . . the act appropriated $200,000 for
improvements in counties which did not share in the specific appropriations.
Thetota expenditure authorized was $10,500,000, and the legidature
prescribed that work should commence smultaneoudy on al the projects. . . .
The next legidature added . . . $1,000,000.

William Herndon, Abraham Lincoln’s law partner, marveled over what a spectacular

boondoggle the plan was:

Every river and stream . . . was to be widened, deepened, and made
navigable. A cand to connect the lllinois River and Lake Michigan was
tobedug. . . citieswere to Soring up everywhere; capital from abroad
was to come pouring in . . . people were to come swarming in by colonies,
until . . . lllinciswasto . . . become the Empire State of the Union.?

But the project was adisaster. In Herndon'swords, it was

reckless and unwise. The gigantic and stupendous operations of the
scheme dazzled the eyes of nearly everybody, but in the end it rolled
up a debt so enormous as to impede the otherwise marvel ous progress
of lllinois. The burdensimposed by this Legidature under the guise

of improvements became so monumentd in size it islittle wonder

thet at intervals for years after the mongter of [debt] repudiation often
showed its hideous face above the waves of popular indignation.?’

George Nicolay and John Hay, Lincoln’s former law clerks and his persona secretaries
in the White House, added that “the market was glutted with Illinois bonds; one banker and one

broker after another, to whose hands they had been recklessly confided in New Y ork and
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London, falled, or made away with the proceeds. . . the internd improvements system had
utterly failed; there was nothing to do but reped it . . .2

Mogt of the projects were abandoned before completion; only a part of one railroad
was completed and then sold for afraction of itscost. A new state congtitution, adopted in
1848, prohibited state aid to private companies® Chicago went on to become the nation’s
greatest railroad center without the dubious benefit of any state or city tax funds.

In 1837 Michigan began subsidizing private railroad companies but the projects quickly
exhibited the familiar characteristics of mismanagement, corruption, and massive cost overruns.
The state sold the Michigan Centra and Michigan Southern Railroads for less than haf of what
it had spent on them. “The state’ s venture in internd improvements was so universally regarded
asafalure that prohibitions againgt both public works and mixed enterprise were voted dmost
without discussion for inclusion in the congtitution of 1850.”%°

Government subsidies for internd improvementsin the 1830s were a complete, tota,
financia disaster. Asdescribed by historian John Bach McMadter: “In every state which had
gone recklesdy into internd improvements the financiad Stuation was darming. No works were
finished; little or no income was derived from them; interest on the bonds increased day by day
and no means of paying it save by taxation remained (emphasis added).”*

Wisconsin and Minnesota learned va uable lessons from the above-mentioned states.
When they entered the union in 1848 and 1857 respectively their congtitutions forbade both
grants and loans to private companies®  In lowa the state courts even held that local aid to

private companies was unconstitutional.** L ouisiana began subsidizing railroads before llinois
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and most other gtates (1833) and, consequently, was one of the first states to turn around and
forbid state aid for internal improvements (1845).3

By 1861 gtate subsdies for internd improvements were forbidden by condtitutiona
amendment in Maine, New Y ork, Pennsylvania, Maryland, Minnesota, lowa, Kentucky,
Kansas, Cdifornia, and Oregon. West Virginia, Nevada, and Nebraska entered the union in
the 1860s with smilar prohibitions. Missouri and Massachusetts were the only two states
where the law sanctioned state subsidies for internal improvements, and Missouri amended it

congtitution to prohibit them in 1875.%

INTERNAL IMPROVEMENTSAT THE BARREL OF A GUN

By 1861, on the eve of the War for Southern Independence, the internd improvements
debate had been effectively decided: Government subsidies for private transportation were not
necessary, and when they were used the result was disaster after disaster. So disastrous were
they that numerous states not only enacted legidation but amended their congtitutions to prohibit
them. Theory, evidence, and experience had shown the wisdom of privatized transportation
and the folly of government subsidies.

The southern states were less active in subsdizing trangportation than were the northern
gates and, dl during the first Sixty years of the nineteenth century it was southern statesmen who
were “the most consistent opponents of federal aid.”* In fact, southerners were so opposed to
federa subsidiesfor internal improvements that the Confederate Constitution of 1861 prohibited
them (with afew minor exceptions). Article |, Section 8, Clause 3, stipulated that

the Congress shdl have the power to regulate commerce with foreign
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nations, and among the severa States, and with Indian tribes; but

neither this, nor any other clause contained in the Condtitution, shal ever

be construed to delegate power to the Congress to appropriate money for

any interna improvement intended to facilitate commerce.. . . ¥

Thefirg part of thisarticle is essentialy identica to the Commerce Clause of the U.S.
Condtitution, with the important exception of adding the prohibition of internd improvement
subsidies. An exception was made for “beacons, and buoys,” and the dredging of harbors.
The southern states were permitted to use state tax revenues to subsidize internd improvements
but, as discussed above, most states had also made this uncondtitutiona in their state
condtitutions as well.

There is areason why most opponents of internd improvement subsidies were dso
opposed to protectionist tariffs and centra banking, and vice versa: the proponents of internal
improvement subsidies dso tended to bein favor of protectionism and centra banking. This
was the Whig/Republican party agenda, and it was the agenda of America s mercantilists.
Henry Clay hed fought ferocioudy for it for forty years, but with dmost no success due to the
efforts of Jefferson, Madison, James Monroe, Jackson and others. It was the Agenda of the
young Republican party in 1861, led by the man who had admittedly devoted his entire twenty-
eight year political career to achieving that agenda, Abraham Lincoln.® Indeed, Lincoln
confessed to afriend early in his palitica career that his ambition was to become “the DeWitt
Clinton of Illinois”*  Clinton was the governor of New Y ork in the early nineteenth century
who is credited with having invented the spoils system and convinced the government to
subgdize the Erie Cand -- a atime when the invention of the railroad would quickly render

such canals obsolete.,
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The Whig/Republican agenda was one of greetly centraizing governmental power in
Washington with high protectionist tariffs and a centrd bank. The purpose of these revenue-
raising vehicleswasto “criss cross the nation” with corporate wefare. Interna improvement
subsdies were one leg of this three-legged mercantilist stool.

Oppostion to central banking was dways strongest among southerners and the
Confederate Condtitution aso outlawed the only other source of revenue for federd interna
improvement subgdies, protectionist tariffs. Article |, Section 8, Clause 1 tipulated that “no
bounties shdl be granted from the Treasury; nor shall any duties or taxes on importations from
foreign nations be laid to promote or foster any branch of industry.”*

The tariff was the keystone of the Republican party platform of 1861, for it promised to
be an immediate source of funds for internd improvement schemes, such as a series of
transcontinental railroads. In hisFirst Inaugural Address Lincoln assured everyone over and
over that he had no intention to disturb southern davery and, even if he did, there would be no
condtitutiona bassfor it. But if tariffs were not collected, he promised an invasion and, of
course, he kept his promise.

When the southern states seceded there was no longer any effective opposition to
internd improvements, tariffs, and centrd banking, and al three were quickly adopted. So
anxious were Northern mercantilists (i.e., the Republican party) to regp the fruits of their victory
in the 60-year battle over corporate welfare that they began spending millions of tax dollarson a
transcontinentd railroad line in California in the first two years of the war, when Robert E.
Lee s Army of Northern Virginiawas scoring victory after victory on the battlefied, and

Washington, D.C. itself was serioudy threatened with being captured and occupied by Leg's
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amy. Lincoln was admittedly in a desperate Sate over the fact that the federd armies were
clearly losng the war, but millions of dollars were nevertheless diverted from the war effort to
rallroad building in California.

The intdlectud and philosophica debates over internd improvement subsidies may have
been won by the opponents of the subsidies as of 1861, but the proponents ultimately prevailed
in the policy “debate,” literdly, by force of ams.

Railroad lobbyists descended on Washington with the advent of the Lincoln
adminidration and their old friend, the former generd counsd and lobbyist for the lllinois
Centrd, made sure that his adminigtration complied with their pork barrd requests. The
federdly-funded Union Pecific and Centrd Pecific Railroads were given sections of land for
each mile of track completed; $16,000 in low-interest loans for each mile of track on flat prarie
land; $32,000 for hilly terrain; and $48,000 in the mountains.**

Since the subsidies were paid by the mile the companies built wastefully circuitous
routes and collected more and more subsidies. They even built tracks on top of severd feet of
ice in the Rocky Mountains and then rebuilt them when the ice mdted, pocketing even more
subsidies. The cheapest construction materias were used and speed, not workmanship, was
emphasized.”?

By the time the Union Pacific and Centra Pacific railroads were completed in 1869,
both companies were bankrupt. Bribery was so rampant during the Grant administrations that
the vice president, Secretary of War, numerous Republican congressmen, Grant’s private
secretary, his Treasury Secretary, and even the ambassador to England were al implicated in

stock swindles or bribery related to the Credit Mobilier Company scandal.® As historian
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Leonard Curry remarked, “the railway interests of the country . . . sustained and encouraged by
federd funds, mushroomed into one of the most powerful and ruthless lobbies that the republic
has ever known.”*

During the period of “Reconstruction” (1865-1877) the federal government, which was
synonymous with the Republican party, was respongble for extraordinary waste, fraud, and
corruption related to railroad subsidies in the southern states, which at the time were governed
by military “governors’ gppointed by the Republican party. Government bonds were typicdly
sold before work began on railroads and “ dishonest promoters sold these bonds for what they
could get and never built the roads,” writes historian E. Merton Coulter.* “Railways that had
been owned in whole or in part by the states were grossy mismanaged, and were exploited for
the profit of politicians” observed William Archibad Dunning, and “the progressive depletion of
the public treasuries was accompanied by great prosperity among [Republican] paliticians of
high and low degree. . . . Bribery became the indispensable adjunct of legidation, and fraud a
common fegture in the execution of the laws”*® So-called Recongtruction came to be known
asthe “Eraof Good Stealings.”*’

The advocates of government subsidies for transcontinentd railroads made the argument
that such railroads would never be financed by private capitd markets. But railroad
entrepreneur James J. Hill proved them wrong by building the Great Northern Railroad, which
was by far the most efficiently built and most profitable of dl the transcontinentals. “Our own
lineinthe North,” Hill proudly boasted, “was built without any government aid, even the right of

way, through hundreds of miles of public lands, being paid for in cash.”*
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The Mormons aso built four railroads in Utah without any government subsdies, which
a0 givesthelieto the notion that government subsidies were needed for railroad
congtruction.®

New Hampshire and Vermont gave no aid whatsoever to railroads, yet a privatey-
funded line was built across the rugged terrain of the two states. Unlike many other states, New
Hampshire even refused to grant the right of eminent domain to private railroad companies and,

in so doing, encouraged them to pay free-market prices for any rights of way.*

CONCLUSIONS

A verson of the free-rider problem emerged as early as 1800 during the debates over
government subsidiesfor interna improvements, and was espoused by dl proponents of
subsidies. But even before that argument was crafted there were private road- and canal-
building companiesin the U.S. that thrived without government subsidies. Danid Klein hes
shown that during the first forty years of the nineteenth century there were literdly hundreds of
privatdy-financed “turnpike’ companies that were dso thriving. There was no free-rider
problem that the dynamic discovery process of the free market could not overcome during that
era

Governments at dl levels did intervene, however, with subsdies for canals, roads, and
raillroads, and their record of performance was nothing less than monstrous. State subsidies to
cands were made with great fanfare and promise but were such disastrous failures that nearly

every date eventualy amended its condtitution to prohibit such subsdies.
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To this day proponents of government subsidies for trangportation point to the Erie
Cand as one such project that “ succeeded,” dthough they usualy fail to point out that even
though the cand operated successfully for fifteen years it quickly became defunct because of the
invention of therailroad.

By 1861 every state had had such a miserable experience with government-subsidized
cands, roads, and railroads that only Missouri and Massachusetts permitted such subsidies.
That's why the proponents of Amerian mercantilism, embodied in the Republican party, turned
to the federd government as the source of their largesse. The mgjor opposition to federa
subgdies had dways come primarily from southerners, and with the southern states out of the
union the way had been cleared for government-subsidized railroad congtruction which was
characterized by an orgy of waste, fraud, corruption, and crimindity.

Carter Goodrich remarked at the end of a book-length study of government promotion
of cands and rallroads that “it is difficult to imagine what the nation’ s trangportation system
would have been on the eve of the Civil War if there had been no public subsidy.” Well, yes
and no. It certainly would have been a more efficiently-built one, Snce in afree market it would
be driven by the motivation to build in the most economica (and profitable) way and to serve
the largest numbers of consumers. James J. Hill’s Great Northern could be an example of what
such a system would have looked like. And if there would have been asmaller rallroad
infrastructure, 0 what? AsMisessad, it isimpossble to objectively judge the “ efficiency” of
such governmenta enterprises because there is no way of knowing how al those tax dollars
would have dternatively been spent. Government intervention aways short-circuits the dynamic

discovery process of the free market.
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Even Goodrich acknowledges that after the initid subsidy madness of the post-war
yearsthe rallroad industry was essentidly privately financed thereafter. Without the subsidies dl
the bankruptcies, scandds, and waste would have been avoided and, if the industry would have
developed a decade or two later than it did, it would have done so in amuch less wasteful
manner. Furthermore, the precedent would not have been established that virtudly any industry
could go to Washington and use the palitical process to plunder the taxpayers with corporate
welfare schemes. It isexactly this system of plunder that the subsidy opponents, from James
Madison to the designers of the Confederate Condtitution, sought to avoid. In the end, this

corrupt system was forced upon the nation at gunpoint.
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Abstract
The state of American federalism is a matter of perennial discussion. This article
examines federalism through the prism of the surface transportation program; one of the
nation’s largest grant-in-aid programs. No matter how pragmatic or intense our desire to
express assessments in simple terms, the reality is that federalism is a time sensitive
reflection of our collective experiential understanding. Facts, values, hypotheses and
concepts are derived from this collective understanding. The experience of the surface
transportation program under ISTEA and TEA-21 (its two most recent authorizations)
illustrates the challenge of achieving a clear picture of where we are when radical
changes occur. ISTEA and TEA-21 have significantly altered traditional
intergovernmental relationships, particularly as the federal role in transportation appears

to have become more ambiguous than at any time in the past 45 years. This article

examines actual changes in relation to perceptions of those changes. At the outset of the



21 Century, the federal role in transportation is shifting, becoming far less focused.
Other goals are emerging, leading the federal transportation role to become more of a

means to an end than the central focal point.



Surface-Transportation Funding in a New Century: Assessing A Slice of the Federal
Marble Cake

In the past two decades, American federalism has been anything but static.
Efforts at reform have been many; taking the pulse of the system has been difficult.
Contending political agendas in and between the Administration and Congress have
wrought significant changes in the character and directionality of federalism. Presidents
Jimmy Carter, Ronald Reagan, George Bush and Bill Clinton each sought reforms to
simplify intergovernmental relationships and return some responsibilities to the states,
but these efforts remain a work in progress. Coupled with continuing crosscurrents in
congressional actions, these presidential efforts have combined to further stir the batter in
America’s marble cake federalism. The outcomes have been hard to characterize with
clarity. Transportation is one of the policy areas that has been a bellwether in

characterizing the status of the Federal-state relationship.

With roots that reach back to 1916, the U.S. Department of Transportation (DOT)
surface transportation program is among the most widely touted but most misunderstood
grant-in-aid programs. It is a composite of several different forms of grants, including
categorical, formula, discretionary, and competitive programs. The current program is
authorized currently at roughly $218 billion, spread over six years. It is slated for
reauthorization in FY 2004. Primary responsibility for its implementation rests jointly
with the Federal Transit Administration (FTA) and the Federal Highway Administration

(FHWA).



The last two reauthorizations of the program -- the Intermodal Surface
Transportation Efficiency Act of 1991 (ISTEA) and the Transportation Equity Act for the
21 Century (TEA-21) -- have both been identified as environmentally supportive
infrastructure enhancement programs. For some observers, the provisions in these acts
that support flexibility and transferability of highway and transit funds are consistent with
a continuing devolution of federal responsibility to state and local decision-makers. For
others, the continuation of multiple categorical grants — such as the bridge program, the
Congestion Mitigation and Air Quality program (CMAQ), and the National Highway
System (NHS) -- reflects the continuation of centralized, yet balkanized programs aimed
at supporting key interest-group priorities. Decentralization of program responsibility
through devolution of certain decisions to local officials who agree to work together in
metropolitan planning organizations (MPOs) is combined with continuing national and
state responsibility for ensuring the implementation of the Clean Air, Americans with
Disabilities, National Environmental Policy, and Civil Rights acts. This combination
supports competing claims and counterclaims that there has been both grant reform and a
shoring up of the status quo in federal control. In this complex setting, many
misunderstandings about the structure and implementation of the surface transportation

program have flourished.

The purpose of this article is to articulate more clearly how the surface-
transportation program is structured and implemented. An examination of how the
program has changed over the past decade reveals significant departures from traditional

intergovernmental relationships. It also helps to explain how shifting political forces



have created greater ambiguity in the federal system and to set the stage for considering
the future federal role.

HISTORICAL CONTEXT OF THE FEDERAL SURFACE-TRANSPORTATION
PROGRAM

The history of the federal highway program originated more than 100 years ago with the
creation of the Office of Road Inquiry in the US Department of Agriculture (USDA). Its
director, General Roy Stone, used this small office during his eight-year tenure to foster
the development of the “Good Roads Movement.” In 1916, the Federal-Aid Highway
Program was created in the USDA with an initial formula-allocation program based on
post-road mileage, total state area, and total state mileage. The federal government’s
share of cost was 50 percent per mile up to $10,000. As the program developed, it
moved to the Department of Commerce where the Bureau of Public Roads administered

it.

The real acceleration of federal transportation investment came in 1956 with the
creation of the Interstate Highway System, the Highway Trust Fund, and an authorization
of more than $25 billion for the period 1957-1969." Since its inception, the federal-aid
highway program has emphasized dedicated funding and formula distribution of monies
to the States based on a clear national transportation purpose (e.g., economic
development, mobility, national defense, connectivity, and technological innovation).
Since the mid-1950s, the focus has included a national interest in supporting state and

local program efforts.



The FTA was created much more recently and reflects the emerging responsibility
of the federal government in urban issues. The federal government’s first mass
transportation effort at the federal level was the Housing Act of 1961. This act created a
small, low-interest loan program in the Housing and Home Finance Agency (the
predecessor of the U.S. Department of Housing and Urban Development (HUD)). This
program provided federal-aid for acquisitions and capital improvements for mass-transit
systems; basically it helped local governments to buy out failing private transit agencies.
This initiative was followed in 1964 by the Urban Mass Transportation Act, which was
designed to encourage the establishment of area-wide urban mass-transportation systems.
The Act provided grants for up to two-thirds of project cost for acquisition of mass
transportation facilities and equipment. It emphasized urban planning and locally
initiated project identification. Authorizations were at $164 million annually, but actual
appropriations often fell significantly below this level.> A nickel gas-tax increase during
the Reagan administration, and the ISTEA and TEA-21 reauthorization efforts in the
1990s, created the first permanent funding stream for FTA from the highway trust fund.

TEA-21 later protected this funding with budgetary “firewalls”.

The federal-aid highway and transit programs were brought together in the U. S.
Department of Transportation when it was created in 1966. Today the legacy of
separately created programs continues to challenge an integrated federal approach to
transportation; leading several Secretaries’ of transportation in search of means to

encourage “one-DOT” approaches to surface transportation.



In the American context, grants-in-aid programs have had a positive political
history for many reasons, including, among others, stimulating innovation, avoiding
direct federal program responsibility, providing flexibility, allowing mergers of federal
and recipient agendas, and providing a conduit for other policy agenda items (cross-
cutting policies). For the surface transportation program, highways have relied on a
federal/state grant-in-aid relationship based on the need to stimulate investment while
avoiding federal decision-making or programs. The hallmark of the highway program
has been leveraging the federal capacity to raise revenue in pursuit of broad national
policy goals, such as economic development, military defense, connectivity, and support
for technological development, as implemented through projects identified at the state

and local levels.

The transit effort has been more limited in scope. A product of the growing
federal intervention in “urban” issues, it has reflected a more targeted interest in
supporting livable communities and vibrant metropolitan areas. It has often had to
compete at the national, state and local levels with localized priorities for education,
public works, and social services. Until 1991, when the transit program received
permanent funding from the highway trust fund, the program was perceived as a targeted
grant-in-aid effort to support larger metropolitan areas with alternative transportation
services for travelers without access to automobiles. Starting initially as a bailout effort
to ease the demise of private transit providers, the transit program gradually shifted to a
maintenance-of-effort and technology-innovation program in support of system operation

and the provision of capital for the creation of new mass transportation systems. The



FTA’s large grant awards for new systems and formula allocations for capital and
operating assistance keep it close to the churning debate about whether the federal
government should have an aggressive urban policy. As an interventionist, targeted,
supplemental support effort, the transit program has been tossed around by the vagaries
of politics far more than its highway counterpart. It has lacked both the clear national
support base and policy direction consensus that has underpinned the more popular and

universally used highway program.

For both highways and transit, there have been efforts to utilize program-funding
streams to leverage other policy activities. Transit has been tied to housing, labor,
welfare, environment, and related federal initiatives, and has been extended even to rural
transportation alternatives in recent years. Highways have carried economic
development, commerce, environmental protection, defense, and technological initiatives.
The mixed success of these concurrent policy goals has often reflected the presence or
absence of robust support systems. Examples of the mixed experience are reflected in the

welfare connection for transit and the environmental connection for highways.

For transit, the transportation-disadvantaged populations are a perceived natural
constituency for bus, van, and taxi systems. Unfortunately, these potential patrons are
also the least able to afford transit (or lobby for it), and they often abandon it when they
can afford an automobile. Moreover, transit operators are prone to plan service for
middle-income commuters who represent a larger market share more able and willing to

pay significant transit fares.



In the case of highways, the federal program has provided substantial
environmental funding, although it often has been piecemeal and inconsistent over large
geographic areas. Support for increased highway travel is not positively connected with
air-quality improvement. Thus, transportation funding has had mixed agendas and mixed
success over the last decade in leveraging its increasing funds for social and
environmental purposes. The result is increasing ambiguity in the goals of the surface
transportation programs.

HIGHWAY AND TRANSIT GRANT PROGRAMS: THE MULTIPLE
PERSONALITIES OF SURFACE TRANSPORTATION

The FTA and FHWA share responsibility for administering the surface
transportation program. TEA-21 reauthorized this combination of several disparate grant
programs at $218 billion over six years (FY 1998 — 2003). This reauthorization amended
two separate sections of Public Law: (1) Title 23 of the United States Code (USC),
which authorizes the highway and multimodal programs, and (2) Title 49, Chapter 53
USC which authorizes the transit programs. The FHWA administers the bulk of the
surface-transportation program funds under five core program categories: Interstate
Maintenance (IM), National Highway System (NHS), Highway Bridge Replacement and
Rehabilitation (Bridge), Surface Transportation Program (STP), and CMAQ. In addition,
the FHWA administers several other small grant programs targeted at a range of narrow

recipient groups.

The FTA’s much more modest share of the funding is approximately $41 billion.

Two FTA program categories account for almost 90 percent of the FTA’s funding:



formula grants and discretionary capital grants. The formula category is allocated
between two types of recipients--transit agencies and states. The discretionary capital
investment program supports three categorical areas: bus and bus related facilities, fixed
guideway® modernization, and new fixed guideway systems (“new starts”). Formula
grants are approximately 60 percent of all FTA funds, but the new-starts program tends to
attract extensive attention because the funding concentrates on a small number of
recipients that are initiating major new systems through these large individual grant

awards.

The highway and transit programs are both funded from the highway trust fund
and general funds. However, the bulk of the guaranteed funding for both the FTA and
FHWA is trust fund monies. The FTA receives about 20 percent of its annual program
funding from guaranteed general funds. The significance of this difference is that the
transit program must compete directly for remaining authorized general funds. Under the
“firewall” provisions of TEA-21, trust funds are mandated for expenditure at the levels
authorized, while additional non-guaranteed monies from general funds are subject to
annual appropriations. Highway funds (and most FTA funds) are “contract authority,”
which is distributed of the first day of the federal fiscal year, subject to annual spending
limit (i.e., obligation authority).* Apportioned annually by formula, these funds are
typically available for a period of four years before they lapse. Consequently, they
represent a very reliable and predictable source of funding for state and regional

transportation programs. As an example, in the midst of the Clinton/congressional

10



budget stand-offs that led to shut downs and personnel furloughs, the FHWA and the

FTA both stayed open for business, and funds continued to flow to the states.

The traditional FHWA characterization of the federal-aid highway program is a
“federally assisted state and local program.” Responsibility for identifying and
advancing projects rests with the state departments of transportation (SDOTS) and their
transportation partners, not with the federal government (except for certain
congressionally earmarked projects). While federal project oversight has been substantial
in the past, program administration has changed significantly as the states have
“exempted” the FHWA from project oversight in substantial parts of the program.®> An
example is the STP where a full exemption can mean the submission by a SDOT of a
quarterly listing of projects funded with STP funds. All oversight is conducted by the
SDOT if it self-certifies compliance with appropriate federal requirements. FHWA staff
has focused increasingly on program management, reducing its direct project oversight to

major projects having significant costs or potential environmental impacts.

A new approach to highway program management is emerging for the FHWA in
the context of the global economy. ISTEA established the importance of freight
movement as a transportation focus. During the ISTEA years, the North American Free
Trade Agreement (NAFTA) set an international context for freight movement, which was
recognized more formally in TEA-21 through “NAFTA highways” and a new borders

and corridors program. The emphasis on international economic competitiveness is
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slowly moving the FHWA away from a traditional infrastructure focus to a more macro

international role in economic activity.

The FTA’s increasing use of formula funding also is brining new approaches to
managing the transit program. This program now operates similar to the highway
program, making quarterly grant awards to support overall programs of eligible recipients
(which are generally local transit operators and state transportation agencies). Two major
exceptions to this consolidated approach are the big-ticket new starts and rail
modernization programs. In the latter case, funding is restricted to transit operators in
metropolitan areas that already have existing rail systems. The new starts program
provides capital assistance for bus and rail system expansion, including grants to
operators in metropolitan areas that do not have existing transit systems of the type to be
funded (i.e., transit operators of bus systems that seek to add light rail). While states have
“exempted” the FHWA from project oversight of STP funds in many cases, the FTA

continues to conduct extensive project and financial oversight of new start projects.

The new starts program authorizes the U.S. DOT secretary to award funds to
transit operators serving metropolitan areas (and occasional rural exceptions like
Glenwood Springs, Colorado), based on a congressional selection process that begins
with competitive FTA ratings that evaluates all pending candidate projects. The FTA
ratings are made twice a year and reported to Congress. Congress identified 191
candidate new starts in TEA-21, constituting the primary pool of projects to be rated by

the FTA. The criteria for rating are stipulated in legislation and regulation. The source
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of data for rating the projects is the metropolitan planning processes for the areas in

which the projects are located.

On the highway side of the program, all funds are administered by the SDOT,
which is directly accountable to the FHWA for their use. The FHWA does not make any
money available directly to MPOs or to local governments for the construction of
projects. Rather, their funds are taken from annual apportionments to states and are
utilized either directly by the state to do work in metropolitan areas or, under state
subcontract, to MPOs, cities, counties, and other sub-state entities. The SDOT is
responsible to the federal government for administering these funds. Even the planning
funds for MPOs are administered by the SDOTs. The MPQOs and project sponsors are
accountable to the SDOTSs for the use of funds. The SDOTSs, in turn, are accountable to

the FHWA for program management.

The FTA’s formula apportioned funds also bypass the MPOs, going directly to
local and state transit operators or to the SDOT. FTA new start and rail modernization
funds are granted through individual grant agreements negotiated between the federal
government and the fund recipient. The recipients are typically, but not always, transit
service providers who will operate the completed project. The administrative mechanism
for committing funds is a Full Funding Grant Agreement (FFGA), which is signed by the
U.S. DOT after congressional vetting. It is common for Congress to direct negotiation

and completion of an FFGA as part of an appropriations bill.
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ISTEA/TEA-21 IMPACTS: MYTHS AND REALITIES IN METROPOLITAN

PLANNING

Both ISTEA and TEA-21 have been perceived as providing substantial new
authority to local officials in metropolitan areas who have agreed to work together in
MPOs. Although this perception is true with respect to making some planning and
project selection decisions, there has been no change in how funds are administered or
awarded. The funding for highways still flows directly to the SDOTSs, which manage it
and ensure its commitment. The majority of the FTA’s formula funds continue to flow,
as before, directly to transit operators, although there is an increasing tendency for the
FTA to disburse funds directly to the state (e.g., funds under 49 USC 5310, 5311 and 9
percent of the funds under 49 USC 5307). For example, ISTEA directed all metropolitan
planning funds to flow to the state instead of directly to MPOs. Most recently, the Bush
administration’s FY 2002 budget proposals would direct additional funding to the states
(e.g., the discretionary bus program). On the FTA capital side, there has been no change
in handling of capital funds (except that the rating process is new under TEA-21).

However, all FTA formula funds for planning are now administered by state DOTS.

Although the planning roles of MPOs in metropolitan areas with urbanized area
populations of 200,000 or more have been strengthened (which are designated
Transportation Management Areas (TMA)), those MPOs still do not receive direct
funding for the construction of facilities, except in rare cases.® Consequently, MPOs

really must rely on others to implement their priorities. Furthermore, because MPOs do
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not raise money for funding purposes, their fiscal planning is really a matter of

integrating others’ plans for producing revenues.

The shift in MPO role can be more fully understood by examining the “condition
of aid” nature of the surface-transportation program. Although MPOs were not given
direct authority over the administration of funds, those MPOs that include TMAs’ are
given the authority to identify projects for which STP “attributable funds” will be
utilized. These formula funds authorized under 23 USC 133 are identified for use in
TMASs, based on the area’s share of overall TMA population within the state. Each MPO,
which includes a TMA, has the ability to decide how these formula funds will be used
within its planning area boundary. The allocation process is accomplished simply by
identifying the projects within the MPO plan as being funded from the funds attributable
to the TMA. The SDOT then supports the project from these funds when it is advanced

to implementation.

More broadly, a project cannot be supported with federal-aid funds unless it is
included in a metropolitan transportation plan and program (TIP) and also in an approved
state Transportation Improvement Program (STIP). Metropolitan plans, by statute, must
be project specific and address a twenty-year planning horizon for the area. They also
must be “fiscally constrained” (limited) to those projects for which funds can be
identified to be “reasonably available.” It is this fiscal constraint component that has
given the MPO planning process more “clout” in the decision making for transportation
investments. Failure to include a project in a plan means that it cannot be implemented

with federal funds. In addition, projects cannot be included if they cannot be funded with
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dollars that are “reasonably expected to be available”. Therefore, many projects that
once would have been included in plans cannot be included today. The decision to
include a project is a product of negotiations between the participants in the MPO
planning process. Sponsors of excluded projects are prevented from seeking

implementation.

However, it has been argued that the SDOT often has the upper hand in project
funding negotiations with MPOs, because it can reallocate monies to other parts of the
state (with the exception of a relatively small amount of attributable funding). At the
same time, projects of significant interest to states and transit operators cannot proceed
until included in an MPO plan, so the MPOs may have some significant leverage in the

negotiations.

The institutional integrity of the MPO is a major factor in the effectiveness of this
federally defined decision-making process. There is a common perception that MPOs are
independent entities with institutional autonomy and clout comparable to cities and
counties when they deal with the states. Practically speaking, however, this is seldom
true. The MPOs were created largely as a condition of federal aid, and they have only the
powers granted to them under state statutes or other sources of their charters. The
metropolitan planning process requirement was created in the early 1960s but was
predominantly the responsibility of the states with participation from local officials.
Designation of MPQOs was required for the first time in the early 1970s. The MPO was to

serve as a “forum,” charged with developing a metropolitan consensus on transportation
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investments. Prior to ISTEA, however, transportation plans were not fiscally
constrained. They could include (and usually did) many projects for which funding and
implementation might never be achieved. So pre-ISTEA, MPOs did not have to make

tough decisions to prioritize and exclude projects

By 1976, 82 percent of MPOs were councils of governments (COGS) or other
multi-purpose regional planning commissions.® However, reductions in non-
transportation federal support for regionalism during the decade of the 1980s, and the
creation of many small, new MPOs as a result of the 1980 and 1990 censuses, changed
this situation. The most recent assessment of this issue by Bruce McDowell suggests that
less than half the MPOs are COGs now.? Indeed, several of the MPOs identified as
COGs may not actually be a COG. As examples, consider Albuquerque and Washington
D.C. In Albuquerque, the Middle Rio Grande Council of Governments (MRGCOG)
serves the entire metropolitan area, including several relatively rural counties. The MPO
policy board for the area is a subset (geographically and institutionally) of the policy
board that develops a plan for a portion of the area served by MRGCOG. In Washington
D.C., the Transportation Planning Board (a subset of the Metropolitan Washington
Council of Governments) serves as the MPO for transportation planning purposes (and
both operate under the umbrella of a nonprofit, nongovernmental corporate charter). In
the State of New York, MPOs do not have corporate identity under state law and must be

hosted by other governmental entities for the purposes of conducting business.
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The diversity that exists largely reflects the individual authorizing statutes of each
state. They also reflect the grandfathering of institutions created over time. Once
established, it has been very difficult to generate momentum locally or nationally for
institutional change in MPO structures. Hence, there has been little change in structural
forms even where prompted by federal requirements (which have tended to be permissive
rather than mandatory). A few examples of notable institutional strength do exist
(typified by the San Francisco Bay Area Metropolitan Transportation Commission, an
independent local government formed under state statute, and Portland, Oregon’s
METRO, which is also the product of state law and popular referendum). In general,
however, MPOs do not have the functional and institutional strength of cities and
counties and exist primarily to develop federally required transportation plans and
financial implementation programs.

FOCUS OF SURFACE TRANSPORTATION: BALKANIZATION AS A MEANS OF
SERVING MODAL INTERESTS

Transportation-system planning has reflected the creation and authorization of
independent surface-transportation programs. The planning requirement for a “3C”
(continuing, comprehensive, and cooperative) urban planning process stems from the
1962 Federal-aid Highway Act, which mandated an urban planning process in all
urbanized areas. Initially, the Bureau of Public Roads (BPR-- precursor to the FHWA)
required that the states and local communities do this cooperatively. The BPR required
each urbanized area to form some entity to represent an entire urban area rather than
separate local communities. The 1973 Federal-aid Highway Act, which added the formal

requirement for an MPO, also provided highway-planning funds that were specifically
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designated to go to the MPQOs to support transportation planning. Although a set-aside
for planning had existed previously in the federal-aid highway program, it was not
required to go to the MPOs. The FTA began funding MPOs directly in 1969 to foster
transit-related planning. With the passage of ISTEA, both FHWA (PL funds) and FTA
(metropolitan planning funds) monies finally became eligible for planning for both
modes. The primary emphasis in the law requiring designation of the MPO was on
coordinating local decision-making rather than institution-building. From a federal
perspective, developing an effective transportation planning process focused on the
regional transportation system rather than on individual jurisdictional project priorities.
The process sought to utilize techniques of transportation modeling that could provide an
empirical basis for designing region-wide transportation systems rather than relying on

local project advocacy.

Actions in the 1970s focused on regions and began multi-modal systems thinking
to replace modal balkanization. Little institutional support for this existed at first,
because the organizations involved in transportation decision-making were mission
oriented transportation operating agencies (transit agencies and state DOTS) rather than
on regional planning organizations. The program was still focused on building projects
rather than on shaping regions and solving interrelated transportation problems. It took
another 20 years of federal program evolution to lead to the ISTEA reforms that
emphasize multi-modal transportation planning and decision-making, and provide

flexible planning and capital grant funding to support the multi-modal approach.
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This evolution began in 1978 when a multi-modal approach to transportation
planning emerged in the transportation planning regulations developed and issued jointly
by the Urban Mass Transportation Administration (UMTA was the predecessor of FTA)
and the FHWA. However, implementation of the program remained with mode-specific
operating agencies. Hence, while planning began to emphasize integration and system
development, investments were still oriented to separate modal funding patterns. The
decade of the 1980s did little to change this. Instead, it reinforced the traditional modal
foci and de-emphasized regional planning initiatives. Indeed, the FTA’s and FHWA’s
transportation funding for planning was one of the few federal regional programs to

survive federal downsizing and devolution.*

The result was to continue a tradition of project emphasis rather than
comprehensive planning and multi-modal problem solving. For many environmental
critics of the federal transportation program, the weak link was “wish list” planning. The
required plans, although comprehensive, carried no real implementation priorities. They
were largely compilations of all known projects. States still determined which highway
projects were funded, and transit operators determined which transit projects were
funded. In the context of grant-in-aid implementation, the federal choice between
oversight (promoting change) and keeping the money flowing is often made in favor of

traditional, single-mode funding patterns.

ISTEA: REVOLUTION OR BLIP?
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The extent of ISTEA’s changes in the federal surface-transportation program,
however, was often in the eye of the beholder. For example, in the context of
metropolitan transportation planning, it was perceived by many that MPOs ascended to a
new pinnacle of decision-making authority. In point of fact, while metropolitan planning
was given new emphasis, ISTEA did little to change the decision-making role of MPOs.
They were still planning organizations seeking to achieve a change by building consensus
on investment priorities among many powerful players. As forums for decision-making,
they remained a meeting ground where key organizations could come together to
coordinate their priorities. ISTEA did little to enhance MPOs’ authority and autonomy as
independent institutional entities. One reason was simply that all existing MPQOs were
“grandfathered” in place. Hence, while the law seemed to retool them in principle, the

old institutional context remained largely unchanged.

Key changes under ISTEA were more in the grants-administration aspects of the
program than in the institutional and power relationships. The program’s funding
categories were substantially restructured, the number of programs was reduced, and the
matching ratios were equalized at 80-20 across the highway and transit modes in order to
level the playing field for making choices among modes. In addition, provision was
made to transfer funds from highways to transit and vice versa. A clear connection was
made between transportation-funding decisions and air-quality considerations by the
“transportation conformity” requirement of the Clean Air Act of 1990 and a companion
provision in ISTEA that required fiscally constrained transportation plans and programs.
Federal oversight of project implementation was streamlined, and emphasis was

increased on broader environmental considerations. The emphasis on multimodal and
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intermodal considerations was clearly established, even though independent funding

programs for transit and highways were maintained.

The actual change in MPO authority, however, is located in the area of program
funding categories. The creation of the STP program gave MPOs a specific funding
category over which to exercise discretion. It is a “tempered” discretionary authority,
however, because the MPO neither receives a totally new funding responsibility nor does
expend the funds and implement projects. The metropolitan portion of the STP program

actually replaced the Federal Aid Urban System (FAUS) program funds.™

STP funds are similarly available in metropolitan areas, but there are some
notable differences. FAUS funds could only be spent in urbanized areas or urban
places.*® STP funds are split between metropolitan areas with an urbanized area over
200,000 in population, urbanized areas between 5,000 and 200,000, and relatively rural
areas less than 5,000 in population. The state DOT controls decisions about the use of
funds for areas below 200,000, which amount to approximately two-thirds of the annual
monies available nationwide. The funds available to metropolitan areas of over 200,000
populations are the “attributable” funds identified earlier. The MPO has the authority to
determine which projects are funded with STP “attributable” funds. The state must make
obligation authority available to these projects in the same ratio that obligation authority
is made available to the state.*® Every three years, the state must ensure that this balance
has occurred. It is noteworthy, however, that the state must make the funding available,

but does not actually have to expend it. Hence, if a metropolitan project is not ready to
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proceed when obligation authority is made available, the state may reallocate that portion
of the obligation authority to projects inside or outside the metropolitan area to which it is

attributable.

This matter of reallocation points out another dimension to the limits on MPO
authority. Given that the MPO does not control construction directly, it may not be able
to ensure implementation of projects. If a project sponsor (e.g., state DOT, city, county,
transit agency, or other) does not expeditiously implement an STP-funded project, the
MPQ’s priority determination may be undermined. Indeed, the MPO may find its
priorities dependent on whether the sponsor chooses to move a project quickly or is
exposed to delaying factors beyond its control (such as discovery of an unanticipated
archaeological site). Indeed, the lack of familiarity with federal requirements can be a
two edged sword. Sponsors can secure MPO priority only to lose momentum because of
inadequate project management. In the end, the MPO is dependent on its ability to

partner with others, and their enthusiasm and skills to make its priorities mean something.

In other areas of the highway funding program, the state still controls the
utilization of funds, and the MPQOs must negotiate projects in these categories with the
state. In a similar vein, transit agencies control transit funds and the MPOs still must
negotiate the use of these funds to meet metropolitan priorities. Finally, the transfer of
funding is negotiated also, depending on the willingness of parties with control over the
funding sources to see them utilized for non-traditional projects (e.g., highway funds for

transit).
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CMAQ funding is also a very flexible part of the federal-aid highway program,
even though its use may be somewhat limited. In states with “non-attainment areas” for
air quality, CMAQ funds may be used in only those areas; in states with no such areas,
these funds are fully flexible and under the control of the state. The reason for the high
degree of flexibility is simply that CMAQ funding was the primary “new pot” of funding
under ISTEA. Because the old FAUS monies were replaced by STP funds, projects in
line for FAUS funding simply were placed in the queue for STP funding. For example,
one major MPO simply agreed that STP funds would be shared among local governments
in its planning area in the same ratio as FAUS funds had been shared, even though the
STP funds were not guaranteed to local governments directly. In contrast, CMAQ funds
had no prior claimants and were “up for grabs” within the eligibility limits of the funds.
There were no queues of established funding, although such queues emerged as soon as
the program was implemented. Indeed, CMAQ has been utilized extensively for non-

traditional highway projects, such as transit projects.

In summary, the extent of new authority for MPOs was situational rather than
absolute. MPOs with attributable STP funding had to make the funding priorities stand
up by getting others to implement them. They had to further ensure that when projects
were ready to be funded, they were also ready to be implemented. Flexibility was
available, but negotiations with others who controlled the funds were required to succeed.
In most states, long-standing programs of backlogged projects often got higher priority

than experimenting with untried flexing of funds. Only CMAQ-funded projects seemed
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to give MPOs real new authority, and that occurred only where air-quality needs were
identified. The MPOs found that they were given an opportunity to claim a seat at the
table, rather than being given new “power.” They needed to find other reasons why their

transportation “partners” were willing to listen to their claims and enforce them.

It appears that the maxim “the devil is in the details” has been validated again.
The reality of program administration and implementation under ISTEA and TEA-21 has
revealed a different reality than that touted in the broad policy thrust of the legislation.

INTERGOVERNMENTAL CONTEXT OF TRANSPORTATION: WHERE IS IT
HEADED?

One of the indirect consequences of the ISTEA changes was the awakening of
interest in transportation funding on the part of non-transportation interest groups. The
Clinton administration fostered an undeclared policy of quietly developing integrated
urban programs. In this effort, the U.S. DOT’s surface-transportation programs became a
beacon for urban-oriented interests. U.S. DOT became a player in welfare-to-work
issues, brownfield programs, empowerment zones and enterprise communities, housing,
and other similar activities. The planning program requirements of ISTEA, with their 16
enumerated factors, suggested that transportation funding could be utilized to serve a
number of interrelated social policy goals. Chief among these was air quality by virtue of
its hard-wired connection to highway sanctions where clean-air standards were exceeded.

Other perspectives were touted in addition, and some even called ISTEA the planners full
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employment act, suspecting that comprehensive metropolitan and statewide planning was

about to take a great leap forward.

The U.S. Environmental Protection Agency (EPA) has major responsibility for
reviewing the air-quality aspects of the U.S. DOT program and supporting initiatives to
consider land-use, sustainable development, livable communities, environmental justice,
and anti-sprawl programs. The umbrella for these concerns was the need to address the
strong trends toward decreasing density of metropolitan areas and the underlying
consumption of green fields even while environmental goals were calling for more dense

development patterns.

HUD also played a key role in sponsoring more regional approaches to housing
and urban redevelopment through the empowerment zone/enterprise community
program. HUD sought a coordinated regional approach to housing through the
metropolitan transportation-planning program. In their eyes, the 16 planning factors
mandated by ISTEA needed to be completely addressed. From a housing perspective,
this represented a reopening of the regional planning effort that had prospered under the

long-defunct HUD Section 701 comprehensive planning assistance program.*

Similarly, federal welfare reform of 1996 sparked the U.S. Department of Health
and Human Services (HHS) to seize an opportunity to address the spatial mismatch that
existed between inner-city residents and suburban jobs by coordinating planning for

welfare-to-work participants through the metropolitan transportation planning process.
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HHS recognized transportation planning in its Temporary Assistance for Needy Families
(TANF) program, most notably by authorizing TANF funds to be used as local match to
support other federal program funding. Both as part of a livable-communities initiative
sponsored by the FTA and, in general in support of metropolitan concerns championed by
the Clinton White House, support emerged for integrating welfare job access planning
into MPO planning programs. The FHWA and the FTA even waived matching

requirements for welfare-to-work job-planning activities.

The cumulative effect of these efforts was to arouse an entirely new cast of
players, who clamored for access to the transportation planning process. Supported by
stronger public involvement requirements adopted by the FHWA and the FTA,
metropolitan and statewide planning processes (newly required by ISTEA) focused on
engaging a broader range of community interests. The potential for accessing federal
transportation dollars, in addition to HHS dollars, made players out of many of the
traditional social-service agencies involved in welfare. For MPOs traditionally focused
on new physical facilities, the new players and funds from HHS posed new challenges.
In the end, new money was not in great supply for social program interests, but
expectations were raised very high by the promise of coordinating federal programs and
leveraging multiple funding pots. Provisions in TEA-21 that directed the secretary of the
U.S. DOT to encourage the coordination of federally funded non-emergency services
further reinforced this rising expectation. For some MPOs that already had a strong

social service constituency (such as Provo-Orem, Utah, which is also the Area Agency on
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Aging, and the Lane Council of Governments in Eugene, Oregon) this further reinforced

their multi-purpose regional agenda.

The engagement by transportation planners in these regional social service
agendas reinforced the image of expanded purpose, mission and capacity on behalf of
MPOs. In the reauthorization effort and subsequent regulatory process, the
Transportation Equity Network (TEN) and related organizations became aggressive
players seeking to modify federal transportation funding requirements. The traditional
dominance of road-building agencies and transportation operating agencies, if not broken,
was certainly challenged. With the next reauthorization effort already underway, these

interests are lining up to further cement and extend the gains made under TEA-21.

REAUTHORIZATION UNCERTAINTY

The course of future federal surface-transportation funding is unclear. During the last
reauthorization effort, serious initiatives surfaced to reduce federal expenditures. The
debate over an appropriate federal role generated bills in Congress in both 1996 and 1997
that would have cut the federal gasoline tax from 18.3 cents per gallon to just 6.3 cents,
of which only 2 cents would have been for transportation. The federal transportation role
would have been reduced to helping the states maintain the Interstate Highway System.
This challenge to the federal role was serious enough to spur the EPA to commission a
special forum by the Eno Transportation Foundation to explore the environmental
consequences of a reduced federal role in transportation.”> Seemingly, the sheer size of

the federal funding effort, more than the specific national benefits of transportation
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services, made the compelling argument for continuing the current federal role.
Continuing laments of inadequate funding and the appeal of earmarks as a coalition

builder fueled this argument.

The size of the transportation program and its discretionary flexibility are like
magnets attracting greater attention from other advocates who sense the availability of
funds to support their priorities. Even growth management advocates, who find new
highways to be the root of problems, find transportation funding hard to resist. While
they blame increased highway funding for inducing travel beyond that which already
exists or would otherwise exist, they sense that simply killing federal funding would
eliminate a substantial source of money to support alternative transportation modes.
Similarly, in the context of environmental justice, the construction of more impervious
surfaces has, in some older communities, increased storm-water run-off, which has
stressed already overloaded storm-sewer systems in minority communities. Highway
funds can be used to help mitigate this environmental impact by supporting the
elimination of combined sewer systems. In these examples, supporters of non-traditional
issues, indirectly related to transportation, find that they can benefit directly from
transportation funding. While traditional transportation advocates see these issues as
diluting available transportation funding, the new advocates articulate an “Its about time
attitude,” that reflects a perspective that it is about time that transportation paid for its

consequences.
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Despite three decades of increasingly integrated surface-transportation funding for
highways and transit, the national mindset is less clear today about the direction and
purpose of the national transportation initiative. The 1990s were particularly tumultuous,
reflecting the changing character of the federal role. Despite the continuation of the
grant-in-aid tradition for both transit and highways, the competition from other sources of
funding and dilution of public sentiment regarding a justifiable role for a federal
transportation policy have led to a growing ambiguity of purpose and direction in the
federal transportation role. The result has been to create significant gaps in expectations
regarding the future of federal involvement. It also has opened the door to greater

uncertainty regarding expected outcomes and consequences.

As the 106™ Congress organized and began to address the Bush administration’s
policy agenda, concern for ameliorating congestion as a means of improving travel began
to increase. However, building new capacity is not a universal answer to increased trip-
making and trip lengths in many metropolitan areas, especially in those areas facing air
quality challenges. For slow-growth or no-growth areas, congestion is an issue, but for
different reasons. In many of these areas, decreased density rather than absolute growth
in trip-making is raising serious questions about whether it is possible to build a way out
of congestion and whether the motorist should pay an increased share of the added costs
of such development. Finally, for some states, particularly those in the upper Mid-west,
new capacity is not the issue; infrastructure reconstruction and replacement is a more

pressing concern. Are any of these goals justification for continuing a large federal
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program? Alternatively, do stronger justifications lie in emerging economic, social, and

environmental goals?

The state of the American federal system, as reflected in the transportation
programs has not been more uncertain and ambiguous for 450 years. While the huge
amount of funding is extraordinarily attractive, the purposes to which it should be put
may become increasingly poorly defined in the heat of legislative debate. The future of
the program may not be determined by the outcome of the substantive debate over the
purpose and function of federal transportation funding but rather on the more generalized

concern of what overall federal funding, spending and budgeting should be.

As we look at the “state of American federalism”, the pending reauthorization of
the surface transportation program presents a reflection of the increasingly complex
political tug-of-war for control of the policy agenda. Traditional stakeholders such as the
American Association of State Highway and Transportation Officials and the American
Public Transportation Association find themselves struggling with policy initiatives from
aspirants to federal funding. It has not been uncommon for these organizations to lament
the loss of their traditional “special relationship” with FHWA and FTA. Special interest
lobbying also has fueled the earmarking process as a means of building coalitions that
can achieve passage of a bill (authorization or appropriation). Increasing earmarks, add-
ons, special studies and expanded eligibilities, are symptomatic of both a growing

diffusion of the public purpose and federal role in the transportation policy agenda.
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1 The FAUS program (Title 23 USC 810(D)) was available to fund highways in metropolitan areas. The
non-metropolitan portion of the STP program replaced the Secondary Road program that counties generally
relied on to help support their roads.

12 Urban places were defined by the US Bureau of the Census and constituted population concentrations
under 50,000 but over 2500 with urban densities (1990 Urban and Rural Definitions —
www.census.gov/population/censusdata/urdef.txt).

3 Annually Congress establishes the percentage of authorizations that may obligated by States. States may
manage total obligation authority by utilizing some categories for projects more than others so long as total
obligation authority is not exceeded. The exception is STP attributable funds, which must be offered to
eligible metropolitan areas at the same rate as the overall percentage. If not utilized by a metropolitan area,
the state can under or over obligate funds in this category.

! The last remnants of that program were abolished in 1981.

15 The federal highway and transit programs affect virtually everyone in the nation, and they carry with
them a wide array of environmental regulations, planning requirements, and program funds to mitigate air,
water, and noise pollution problems. The absence of these federal programs would not remove some of the
environmental regulations that operate through EPA and the states, but it would remove many of the tools
that are now used to comply with them. Especially missed would be the heavily funded air-quality
planning and mitigation activities. In a few states, most notably California, state programs could step in to
take up the slack, but in most states the removal of the federal transportation programs would most likely

leave a substantial void in the arsenal of planning and funding tools for protecting the environment. Bruce
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McDowell, Environmental Consequences of a Reduced Federal Role in Transportation, proceedings of an

Eno Foundation Forum (Lansdown, VA: The Eno Foundation, Inc., 1997).
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Highway Policy in the 1950s




The 1960s

* A Slowly Expanding Federal Program

— Highway Beautification Act of 1965
— Highway Safety Act of 1966

— Appalachian Highway Program created 1965
(becomes a trust fund funded program in
TEA21)

— Federal-Aid Highway Act of 1968

« Adds 1,500 miles to the interstate system

« Extends Davis-Bacon to all federal-aid highway
projects



1960s (continued)

e Department of
Transportation Created
1966

Mandate to create a unified
national transportation
system

BPR becomes FHWA

Urban Mass Transportation
Act of 1964

National Environmental Policy
Act of 1969 (NEPA)

Interstate 287 - 1966 Clean Air Amendments of
1970




The 1970s

 Highway Act of 1970

Urban System added

Bus lanes, some transit
become eligible for
highway funding

Minimum apportionment
of interstate funding
for each state

NHTSA created

70 — 30 match for non-
Interstates




The 1970s (continued)

Multiple Acts — 1973, 1974 (amendments), & 1976 — all
iIncreased flexibility and transferability

Congressional Budget and Impoundment Control Act of
1974

— Ends impoundment

— Creates the limitation on obligations

Major proposals for program change — Nixon - revenue
sharing, Ford & Carter - proposals to divert fuel taxes to
general fund — all ignored by Congress

Other provisions added in the 70s
Interstate transfer provisions added
3R (resurfacing, restoring, & rehabilitating)(76 Act)



1970s (Continued)

« STAA of 1978

First combined Act giving transit, safety, titular
equal status, If not equal funding

75 — 25 matching share
“Buy America” added

Center of political support for highway program
moves from Executive to Legislative Branch



The 1980s

e STAA of 1982 21 drinking age
Last fuel tax increase requirement
dedicated exclusively Earmarks — 10
to transportation “special
Creates transit account demonstration
Originally opposed by projects”
Reagan Admin — 0
Adopted as a “user 85% return on core
fee” not a tax highway programs

Promoted as a jobs billl
for recession

4R emphasis



The 1980s (continued)

« America in Ruins
(Mianus River and
Schoharie Creek
bridge collapses)

The so-called

 Deficit Reduction Act of Infrastructure crisis is

1984 born

Increases diesel tax
Constrains spending

Unexpended trust fund
balance increases




The 1980s (continued)

« STURAA of 1987

152 earmarks

85% return on contributions guarantee

maintained, but new method for computing
It adopted

Pilot toll program created
Reagan veto overidden



The 1990s: Redirection — the TEA Years

Q. e Deficit Reduction
U3 Departrrent of Transacr lulion
INTERMODAL PASSENGER TERMINAL FACILITIES -
o S * |nternational
A COMPENDIUM OF PROPOSED, ACHVE, AND COMPLETED
INTERMODAL PASSENGER TERMINAL FACILITIES - -

« OBRA 1990 & OBRA
1993 — fuel taxes
raised, but only in part
for transportation

 The program
structure that built the
Interstates clearly no
longer works




The 1990s (continued)

e ISTEA 1991

New program

structure — NHS, STP

(enhancement &
safety set-asides),
CMAQ, IM, & Bridge

New roles for MPOs

transferability &
flexibility broadened

90% minimum
guarantee —
complicated 5
element structure
(almost immediate
discontent iIn some
states)

538 demonstration
projects (earmarks)

80 — 20 match for all
but IM (90 — 10)



The 1990s: (continued)

e NHS Act of 1995
Officially designated the NHS routes

Ended the 55 mph speed limit &
motorcycle helmet requirements

Pilot State Infrastructure Bank (SIB)
program



The 1990s (continued)

o Taxpayers Relief Act of 1997

Redirects all fuel taxes into the highway trust
fund

e TEA21 1998

40% Increase In funding

Created new budget accounts for highway and
transit accounts. The so-called “firewalls”

Creates RABA system

90.5% return — complicated minimum guarantee
system, became largest single highway
program



The 00s

« SAFETEA-LU 2005

Continues historical trends

More of everything — money, programs, 5,500
plus highway earmarks, etc.

92% Equity bonus, still complicated to
understand — already discontent amongst
some states



Surface Transportation Policy Today?
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Observations

Surface transportation evolves — primarily by addition,
rarely by subtraction

Continued growth in the coalition of interest groups that
support federal surface transportation programs —
Creates opportunities, but also, as the previous slide
suggests, problems, espeC|aIIy as expectations grow

Earmarking is becoming a dominant element of the
federal-aid program for good or for ill.

No surface transportation reauthorization in two decades
has been enacted prior to the expiration of the existing
authorization.

Although there have been peaks and valleys in the
growth of transportation funding, there have been far
more peaks than valleys.



Observations (continued)

Highway program remains a popular vehicle for
mandates on a wide range of topics.

Since Interstate Highway focus has disappeared the
focus of the entire program has become increasingly
blurry.

Philosophical underpinning of the modern surface
transportation program seems to be that we have an
unlimited number of unmet transportation infrastructure
needs and that the federal program should be expanded
to meet as many of these as possible. This is VERY
different from the 1956 view.

The Donor-Donee question is now the centerpiece of
legislative debate. This begs the guestion of what the
focus of the federal program is and what the purpose of
the federal program is.



Prescience?

“Highway legislation scatters billions of
politically-guided Federal Dollars over the
country as though they were shot from a
blunderbuss. These widely scattered
dollars will not build those roads having
the greatest national interest”

Senator Prescott Bush
Congressional Quarterly Almanac, 1955. p. 436.
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Mr. Chairman and Members of the Committee:

We appreciate the opportunity to testify on the challenges faced by the
surface and maritime transportation systems in maintaining and improving
mobility. Your hearing today focuses on important issues about the
physical condition, performance, and future investment requirements of
the nation’s roadways and bridges.' Our remarks will focus on the
performance of the transportation systems. More specifically, we will
discuss the ultimate desired outcome of transportation infrastructure
improvements—enhanced mobility—and the possible strategies for
achieving that outcome.”

The scope of the U.S. surface and maritime transportation systems—
which primarily includes roads, mass transit systems, railroads, and ports
and waterways’—is vast. One of the major goals of these systems is to
provide and enhance mobility. Mobility provides people with access to
goods, services, recreation, and jobs; provides businesses with access to
materials, markets, and people; and promotes the movement of personnel
and material to meet national defense needs. However, the U.S. surface
and maritime transportation systems have become congested and
concerns have been raised about the burden they impose on the nation’s
quality of life through wasted energy, time, and money; increased
pollution; and threats to public safety. Barriers to transportation
accessibility for certain population groups and the level of financial
resources available to address transportation problems are also major

! We have not had an opportunity to review the Department of Transportation’s Conditions
and Performance Report that is expected to be released at today’s hearing.

% In a July 2001 testimony before the former Subcommittee on Transportation and
Infrastructure, Senate Committee on Environment and Public Works, we reviewed the
infrastructure investment estimates of seven federal agencies and found that they focus
mostly on the condition of the infrastructure rather than the desired outcomes (e.g., less
traffic congestion) that can be expected from additional infrastructure investments. We
cautioned against relying mainly on measures of need based primarily on the condition of
existing infrastructure and instead suggested comparing the costs and benefits of
alternative approaches for reaching outcomes, including noncapital alternatives (such as
strategies to manage demand rather than build new infrastructure). See U.S. General
Accounting Office, U.S. Infrastructure: Funding Trends and Federal Agencies’
Investment Estimates, GAO-01-986T (Washington, D.C.: July 23, 2001).

? In this testimony, we define the surface transportation modes to include highways, mass
transit systems, and railroads; and the maritime transportation modes to include ports,
inland waterways, and the intermodal connections leading to them. Pipelines were not part
of our review.
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concerns. Balancing the goal of improving mobility with other social goals,
such as environmental preservation, will present challenges.

Our statement is based on a report that we are releasing today on surface
and maritime transportation mobility. * We will discuss (1) key challenges
in maintaining and improving mobility and (2) key strategies for
addressing the challenges. Our report is primarily based on expert opinion
drawn from two panels of surface and maritime transportation experts
that we convened in April 2002. Our work also included a review of
reports prepared by federal agencies, academics, and industry groups.
Appendix I provides further information on our scope and methodology
and appendix II contains a list of relevant GAO products.

In summary:

With increasing passenger and freight travel, the surface and maritime
transportation systems face a number of challenges in ensuring continued
mobility. These challenges include:

e Preventing congestion from overwhelming the transportation
system. Increasing passenger and freight travel has already led to
increasing levels of congestion at bottlenecks and peak travel times in
some areas. For example, the amount of traffic experiencing
congestion during peak travel periods doubled from 33 percent in 1982
to 66 percent in 2000 in 75 metropolitan areas studied by the Texas
Transportation Institute.” Freight mobility is also affected by increasing
congestion within specific heavily used corridors and at specific
bottlenecks that tend to involve intermodal connections, such as
border crossings, and road and rail connections at major seaports
within metropolitan areas. Furthermore, congestion is increasing at
aging and increasing unreliable locks on the inland waterways.

 Ensuring access to transportation for certain underserved
populations (including some elderly, poor, and rural populations
that have restricted mobility) and achieving a balance between

*U.S. General Accounting Office, Surface and Maritime Transportation: Developing
Strategies for Enhancing Mobility: A National Challenge, GAO-02-775 (Washington, D.C.:
Aug. 30, 2002).

® David Shrank and Tim Lomax, 2002 Urban Mobility Report (College Station, Tex.: Texas
Transportation Institute, June 2002).
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enhancing mobility and giving due regard to environmental and
other social goals. Policies and patterns of development that
encourage automobile dependence and favor provision of transit
services with inflexible routes and schedules—such as subway or
bus—may disadvantage some groups by limiting their access to needed
services or jobs. The surface and maritime transportation systems also
face the challenge of effectively addressing pollution problems caused
by increased travel levels. Emissions from passenger and freight
vehicles, shipping waste disposal practices, and excessive noise levels
have contributed to the degradation of air quality, disruption of
ecosystems, and other problems.

There is no one solution for the mobility challenges facing the nation, and
our expert panelists indicated that numerous approaches are needed to
address these challenges. From these discussions, we believe that the wide
range of approaches can be clustered into three key strategies that may
help transportation decisionmakers at all levels of government address
mobility challenges. These strategies include the following:

Focus on the entire surface and maritime transportation system
rather than on specific modes or types of travel to achieve
desired mobility outcomes. Transportation agencies at the federal,
state, and local level might shift focus from their current emphasis on
single modes to consider performance outcomes of all modes in
addressing mobility challenges, and to recognize interactions across
modes between passenger and freight traffic, and between public and
private interests. This is important because addressing the mobility
challenges outlined above can involve a scope beyond a local
jurisdiction or a state line, and may require coordination across
multiple modes, types of travel, or types of transportation providers
and planners.

Use a full range of techniques to achieve desired mobility
outcomes. Using various techniques—such as new construction,
corrective and preventive maintenance, rehabilitation, operations and
system management, and pricing—to address complex mobility
challenges, may be more effective than placing emphasis on any one
technique.

Provide more options for financing mobility improvements and
consider additional sources of revenue. This strategy—which
involves providing more flexibility in funding across modes, expanding
financial support for alternative financing mechanisms (e.g., credit

Page 3 GAO-02-1132T



Background

assistance to state and local governments), and considering various
revenue-raising methods—may offer promise for addressing key
mobility problems.

The U.S. surface and maritime transportation systems facilitate mobility
through an extensive network of infrastructure and operators, as well as
through the vehicles and vessels that permit passengers and freight to
move within the systems. The systems include 3.9 million miles of public
roads, 121,000 miles of major private railroad networks, and 25,000 miles
of commercially navigable waterways. They also include over 500 major
urban public transit operators in addition to numerous private transit
operators, and more than 300 ports on the coasts, Great Lakes, and inland
waterways.

Maintaining transportation systems is critical to sustaining America’s
economic growth. Efficient mobility systems significantly affect economic
development: cities could not exist and global trade could not occur
without systems to transport people and goods. The pressures on the
existing transportation system are mounting, however, as both passenger
and freight travel are expected to increase over the next 10 years,
according to Department of Transportation (DOT) projections. Passenger
vehicle travel on public roads is expected to grow by 24.7 percent from
2000 to 2010. Passenger travel on transit systems is expected to increase
by 17.2 percent over the same period. Amtrak has estimated that intercity
passenger rail ridership will increase by 25.9 percent from 2001 to 2010.
Preliminary estimates by DOT indicate that tons of freight moved on all
surface and maritime modes—truck, rail, and water—are expected to
increase by 43 percent from 1998 through 2010, with the largest increase
expected to be in the truck sector. The key factors behind increases in
passenger travel, and the modes travelers choose, are expected to be
population growth, the aging of the population, and rising affluence. For
freight movements, economic growth, increasing international trade, and
the increasing value of cargo shipped may affect future travel levels and
the modes used to move freight.

The relative roles of each sector involved in surface and maritime
transportation activities—including the federal government, other levels of
government, and the private sector—vary across modes. For public roads,
the federal government owns few roads but has played a major role in
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funding the nation’s highways. With the completion of the interstate
highway system in the 1980s—and continuing with passage of the
Intermodal Surface Transportation Efficiency Act of 1991 (ISTEA)® and its
successor legislation, the Transportation Equity Act for the 21st Century
(TEA-21)", in 1998—the federal government shifted its focus toward
preserving and enhancing the capacity of the system. While the federal
government’s primary role has been to provide capital funding for the
interstate system and other highway projects, state and local governments
provide the bulk of the funding for public roads in the United States and
are responsible for operating and maintaining all nonfederal roads,
including the interstate system.

For transit systems—which include a variety of multiple-occupancy
vehicle services designed to transport passengers on local and regional
routes—the federal government provides financial assistance to state and
local transit operators to develop new transit systems and improve,
maintain, and operate existing systems. The largest portion of capital
funding for transit comes from the federal government, while the primary
source for operating funds comes from passenger fares.

The respective roles of the public and private sector and the revenue
sources vary for passenger as compared with freight railroads. For
passenger railroads, the Rail Passenger Service Act of 1970 created
Amtrak to provide intercity passenger rail service because existing
railroads found such service unprofitable. Since its founding, Amtrak has
rebuilt rail equipment and benefited from significant public investment in
track and stations, especially in the Northeast corridor, which runs
between Boston and Washington, D.C. The role of the federal government
in providing financial support to Amtrak is currently under review amid
concerns about the corporation’s financial viability and discussions about
the future direction of federal policy toward intercity rail service. For
freight railroads, the private sector owns, operates, and provides almost all
of the financing for freight railroads. Currently, the federal government
plays a relatively small role in financing freight railroad infrastructure by
offering some credit assistance to state and local governments and
railroads for capital improvements.

5P L. 102-240 (Dec. 18, 1991).
"P.L. 105-178 (June 9, 1998).
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The U.S. maritime transportation system primarily consists of waterways,
ports, the intermodal connections (e.g., inland rail and roadways) that
permit passengers and cargo to reach marine facilities, and the vessels and
vehicles that move cargo and people within the system. The maritime
infrastructure is owned and operated by an aggregation of state and local
agencies and private companies, with some federal funding provided by
the Corps of Engineers, the U.S. Coast Guard, and DOT’s Maritime
Administration.

Funding authorization for several key federal surface transportation
programs will expire soon. For example, TEA-21’s authorization of
appropriations expires in fiscal year 2003 and the Amtrak Reform and
Accountability Act of 1997° authorized federal appropriations for Amtrak
through the end of fiscal year 2002. In addition, the federal funding
processes and mechanisms for the maritime transportation system are
currently under review by two interagency groups.’

Key M Oblllty There are several challenges to mobility. Three of the most significant are
growing congestion, ensuring access to transportation for certain

Challenges Include underserved populations, and addressing the transportation system’s

GI’OWil’lg Congestion negative effects on the environment and communities.

and Other Problems

Congestion Ensuring continued mobility involves preventing congestion from

overwhelming the transportation system. Congestion is growing at
localized bottlenecks (places where the capacity of the transportation
system is most limited) and at peak travel times on public roads, transit
systems, freight rail lines, and at freight hubs such as ports and borders
where freight is transferred from one mode to another. In particular:

For local urban travel, a study by the Texas Transportation Institute"
showed that the amount of traffic experiencing congestion during peak

8 P.L. 105-134 (Dec. 2, 1997).

? The two groups are the Interagency Committee on the Marine Transportation System and
the Marine Transportation System National Advisory Council.

19 Shrank and Lomax, 2002 Urban Mobility Reponrt.
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travel periods doubled from 33 percent in 1982 to 66 percent in 2000 in the
75 metropolitan areas studied. In addition, the average time per day that
roads were congested increased over this period, from about 4.5 hours in
1982 to about 7 hours in 2000. Increased road congestion can also affect
public bus and other transit systems that operate on roads. Some transit
systems are also experiencing increasing rail congestion at peak travel
times." In addition, concerns have been raised about how intercity and
tourist travel interacts with local traffic in metropolitan areas and in
smaller towns and rural areas, and how this interaction will evolve in the
future. According to a report sponsored by the World Business Council for
Sustainable Development, Mobility 2001, capacity problems for intercity
travelers are severe in certain heavily traveled corridors, such as the
Northeast corridor, which links Washington, D.C., New York, and Boston.
In addition, the study said that intercity travel may constitute a substantial
proportion of total traffic passing through smaller towns and rural areas.

Congestion is expected to increase on major freight transportation
networks at specific bottlenecks, particularly where intermodal
connections occur, and at peak travel times. This expectation raises
concerns about how interactions between freight and passenger travel and
how increases in both types of travel will affect mobility in the future.
Trucks contribute to congestion in metropolitan and other areas where
they generally move on the same roads and highways as personal vehicles,
particularly during peak periods of travel. In addition, high demand for
freight, particularly freight moved on trucks, exists in metropolitan areas
where overall congestion tends to be the worst.

With international trade an increasing part of the economy and with larger
containerships being built, some panelists indicated that more pressure
will be placed on the already congested road and rail connections to major
U.S. seaports and at the border crossings with Canada and Mexico.

" For example, the Washington Metropolitan Area Transit Authority’s studies on crowding
found that, of the more than 200 peak morning rail trips observed over a recent 6-month
period, on average, 23 percent were considered “uncomfortably crowded or crush loads.”
See U.S. General Accounting Office, Mass Transit: Many Management Successes at
WMATA, but Capital Planwing Could Be Enhanced, GAO-01-744 (Washington, D.C.: July 2,
2001).

'2 Massachusetts Institute of Technology and Charles River Associates, Inc., Mobility 2001:
World Mobility at the End of the Twentieth Century and Its Sustainability (World
Business Council for Sustainable Development, Aug. 2001).
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According to a DOT report,” more than one-half of the ports responding to
a 1997 survey of port access issues identified traffic impediments on local
truck routes as the major infrastructure problem. This congestion has
considerable implications for our economy given that 95 percent of our
overseas trade tonnage moves by water, and the cargo moving through the
U.S. marine transportation system contributes billions of dollars to the
U.S. gross domestic product.™

Railroads are beginning to experience more severe capacity constraints in
heavily used corridors, such as the Northeast corridor, and within major
metropolitan areas, especially where commuter and intercity passenger
rail services share tracks with freight railroads. Capacity constraints at
these bottlenecks are expected to worsen in the future.

On the inland waterways, congestion is increasing at aging and
increasingly unreliable locks. According to the Corps of Engineers, the
number of hours that locks were unavailable due to lock failures increased
in recent years, from about 35,000 hours in 1991 to 55,000 hours in 1999,
occurring primarily on the upper Mississippi and Illinois rivers. Also
according to the Corps of Engineers, with expected growth in freight
travel, 15 of 26 locks that they studied are expected to exceed 80 percent
of their capacity by 2020, as compared to 4 that had reached that level in
1999.

Some of the systemic factors that contribute to congestion include (1)
barriers to building enough capacity to accommodate growing levels of
travel; (2) challenges to effectively managing and operating transportation
systems; and (3) barriers to effectively managing how, and the extent to
which, transportation systems are used. First, there is insufficient capacity
at bottlenecks and during peak travel times to accommodate traffic levels
for a variety of reasons. For example, transportation infrastructure (which
is generally provided by the public sector, except for freight railroads)
takes a long time to plan and build, is often costly, and can conflict with
other social goals such as environmental preservation and community
maintenance. Furthermore, funding and planning rigidities in the public

BAn Assessment of the U.S. Marine Transportation System (Washington, D.C.: U.S.
Department of Transportation, Sept. 1999).

" U.S. General Accounting Office, Marine Transportation: Federal Financing and a
Framework for Infrastructure Investments, GAO-02-1033 (Washington, D.C.: Sept. 9,
2002).
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institutions responsible for providing transportation infrastructure tend to
promote one mode of transportation, rather than a combination of
balanced transportation choices, making it more difficult to deal
effectively with congestion. In addition, some bottlenecks occur where
modes connect, and because funding is generally mode-specific, dealing
with congestion at these intermodal connections is not easily addressed.

Second, many factors related to the management and operation of
transportation systems can contribute to increasing congestion.
Congestion on highways is in part due to poor management of traffic flows
on the connectors between highways and poor management in clearing
roads that are blocked due to accidents, inclement weather, or
construction. For example, in the 75 metropolitan areas studied by the
Texas Transportation Institute, 54 percent of annual vehicle delays in 2000
were due to incidents such as breakdowns or crashes. In addition, the Oak
Ridge National Laboratory reported that, nationwide, significant delays are
caused by work zones on highways; poorly timed traffic signals; and snow,
ice, and fog."”

Third, some panelists said that congestion on transportation systems is
also due in part to inefficient pricing of the infrastructure because users—
whether they are drivers on a highway or barge operators moving through
a lock—do not pay the full costs they impose on the system and on other
users for their use of the system. If travelers and freight carriers had to pay
a higher cost for using transportation systems during peak periods to
reflect the full costs they impose, they might have an incentive to avoid or
reschedule some trips and to load vehicles more fully, possibly resulting in
less congestion.

Panelists also noted that the types of congestion problems that are
expected to worsen involve interactions between long-distance and local
traffic and between passengers and freight. Existing institutions may not
have the capacity or the authority to address them. For example, some
local bottlenecks may hinder traffic that has regional or national
significance, such as national freight flows from major coastal ports, or
can affect the economies and traffic in more than one state. Current state
and local planning organizations may have difficulty considering all the

!5 S.M. Chin, O. Franzese, D.L. Greene, H.L. Hwang, and R. Gibson, Temporary Losses of
Capacity Study and Impacts on Performance, Report No. ORNL/TM-2002/3 (Oak Ridge,
Tenn.: Oak Ridge National Laboratory, May 2002).
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costs and benefits related to national or international traffic flows that
affect other jurisdictions as well as their own. Furthermore, in our recent
survey of states, most states reported that the increasing volume of both
car and truck traffic over the next decade would negatively affect the
physical condition of pavement and bridges and the safety of their
interstate highways."

Other Mobility Challenges

Besides dealing with the challenge of congestion, ensuring mobility also
involves ensuring access to transportation for certain underserved
populations. Settlement patterns and dependence on automobiles limit
access to transportation systems for some elderly people and low-income
households, and in rural areas where populations are expected to expand.

The elderly have different mobility challenges than other populations
because they are less likely to have drivers’ licenses, have more serious
health problems, and may require special services and facilities, according
to the Department of Transportation’s 1999 Conditions and Performance
report.'” People who cannot drive themselves tend to rely on family, other
caregivers, or friends to drive them, or find alternative means of
transportation. Many of the elderly also may have difficulty using public
transportation due to physical ailments. As a result, according to the 1999
Conditions and Performance report and a 1998 report about mobility for
older drivers," they experience increased waiting times, uncertainty, and
inconvenience, and they are required to do more advance trip planning.
These factors can lead to fewer trips taken for necessary business and for
recreation, as well as restrictions on times and places that healthcare can
be obtained. As the population of elderly individuals increases over the
next 10 years, issues pertaining to access are expected to become more
prominent in society.

'® U.S. General Accounting Office, Highway Infrastructure: Interstate Physical
Conditions Have Improved, but Congestion and Other Pressures Continue, GAO-02-571
(Washington, D.C.: May 31, 2002).

" Federal Highway Administration and Federal Transit Administration, 1999 Status of the
Nation’s Highways, Bridges, and Transit: Conditions and Performance (Washington,
D.C.: U.S. Department of Transportation, 2000).

% Jon E. Burkhardt, Arlene M. Berger, Michael Creedon, and Adam T. McGavock, Mobility
and Independence: Changes and Challenges for Older Drivers (July 1998). This report was
developed under a cooperative agreement with the U.S. Department of Health and Human
Services (DHHS), under the auspices of the Joint DHHS/DOT Coordinating Council on
Access and Mobility.
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Lower income levels can also be a significant barrier to transportation
access. The cost of purchasing, insuring, and maintaining a car is
prohibitive to some households, and 26 percent of low-income households
do not own a car, compared with 4 percent of other households, according
to the 1999 Conditions and Performance report. Among all low-income
households, about 8 percent of trips are made in cars that are owned by
others as compared to 1 percent for other income groups. Furthermore,
similar uncertainties and inconveniences apply to this group as to the
elderly regarding relying on others for transportation. In addition, in case
studies of access to jobs for low-income populations, Federal Transit
Administration (FTA) researchers found that transportation barriers to job
access included gaps in transit service, lack of knowledge of where transit
services are provided, and high transportation costs resulting from
multiple transfers and long distances traveled."

Rural populations, which according to the 2000 Census grew by 10 percent
over the last 10 years, also face access problems. Access to some form of
transportation is necessary to connect rural populations to jobs and other
amenities in city centers or, increasingly, in the suburbs. Trips by rural
residents tend to be longer due to lower population densities and the
relative isolation of small communities. Therefore, transportation can be a
challenge to provide in rural areas, especially for persons without access
to private automobiles. A report prepared for the FTA in 2001” found that
1 in 13 rural residents lives in a household without a personal vehicle. In
addition, according to a report by the Coordinating Council on Access and
Mobility,”" while almost 60 percent of all nonmetropolitan counties had
some public transportation services in 2000, many of these operations
were small and offered services only to limited geographic areas during
limited times.

Finally, transportation can also negatively affect the environment and
communities by increasing the levels of air and water pollution. As a result
of the negative consequences of transportation, tradeoffs must be made

' Federal Transit Administration, Access to Jobs: Planning Case Studies (Washington,
D.C: U.S. Department of Transportation, Sept. 2001).

* Community Transportation Association of America, Status of Rural Public
Transportation-2000 (April 2001).

*! Coordinating Council on Access and Mobility, Planning Guidelines for Coordinated
State and Local Specialized Transportation Services (Washington, D.C: U.S. Department
of Transportation, Dec. 20, 2000).
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between facilitating increased mobility and giving due regard to
environmental and other social goals. For example, transportation
vehicles are major sources of local, urban, and regional air pollution
because they depend on fossil fuels to operate. Emissions from vehicles
include sulfur dioxide, lead, carbon monoxide, volatile organic
compounds, particulate matter, and nitrous oxides. Vehicle emissions in
congested areas can trigger respiratory and other illnesses, and runoff
from impervious surfaces, such as highways, can carry pollutants into
lakes, streams, and rivers, thus threatening aquatic environments.”

Freight transportation also has significant environmental effects. Trucks
are significant contributors to air pollution. According to the American
Trucking Association, trucks were responsible for 18.5 percent of nitrous
oxide emissions and 27.5 percent of other particulate emissions from
mobile sources in the United States. The Mobility 2001 report states that
freight trains also contribute to emissions of hydrocarbons, carbon
monoxide, and nitrous oxide, although generally at levels considerably
lower than trucks. In addition, while large shipping vessels are more
energy efficient than trucks or trains, they are also major sources of
nitrogen, sulfur dioxide, and diesel particulate emissions. According to the
International Maritime Organization, ocean shipping is responsible for 22
percent of the wastes dumped into the sea on an annual basis.

d The experts we consulted presented numerous approaches for addressing
Three St.rategles. f.OI' the types of challenges discussed throughout this statement, but they
Addressmg MOblllty emphasized that no single strategy would be sufficient. From these
discussions and our literature review, we have identified three key
Challenges strategies that may help transportation decisionmakers at all levels of
government address mobility challenges and the institutional barriers that
contribute to them. The strategies include (1) focusing on systemwide
outcomes, (2) using a full range of techniques, and (3) providing options
for financing surface and maritime transportation.

2 See U.S. General Accounting Office, Environmental Protection: Federal Incentives
Could Help Promote Land Use That Protects Air and Water Quality, GAO-02-12
(Washington, D.C., Oct. 31, 2001).
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Focus on the Entire
Surface and Maritime
Transportation System
Rather Than on Specific
Modes or Types of Travel
to Achieve Desired
Mobility Outcomes.

Shifting the focus of government transportation agencies at the federal,
state, and local levels to consider all modes and types of travel in
addressing mobility challenges—as opposed to focusing on a specific
mode or type of travel in planning and implementing mobility
improvements—could help achieve enhanced mobility. Addressing the
types of mobility challenges discussed earlier in this statement can require
a scope beyond a local jurisdiction, state line, or one mode or type of
travel. For example, congestion challenges often occur where modes
connect or should connect—such as ports or freight hubs where freight is
transferred from one mode to another, or airports that passengers need to
access by car, bus, or rail. These connections require coordination of more
than one mode of transportation and cooperation among multiple
transportation providers and planners, such as port authorities,
metropolitan planning organizations (MPO),* and private freight railroads.
Therefore, a systemwide approach to transportation planning and funding,
as opposed to focus on a single mode or type of travel, could improve
focus on outcomes related to user or community needs. The experts we
consulted provided a number of examples of alternative transportation
planning and funding systems that might better focus on outcomes that
users and communities desire, including the following:

Performance-oriented funding system. The federal government would
first define certain national interests of the transportation system—such
as maintaining the entire interstate highway system or identifying freight
corridors of importance to the national economy—then set national
performance standards for those systems that states and localities must
meet. Federal funds would be distributed to those entities that address
national interests and meet the established standards. Any federal funds
remaining after meeting the performance standards could then be used for
whatever transportation purpose the state or locality deems most
appropriate to achieve state or local mobility goals.

Federal financial reward-based system. Federal support would reward
those states or localities that apply federal money to gain efficiencies in
their transportation systems, or tie transportation projects to land use and
other local policies to achieve community and environmental goals, as
well as mobility goals.

» MPOs are organizations of city, county, state, and federal officials that provide a regional
forum for transportation planning.
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System with different federal matching criteria for different types
of expenditures that might reflect federal priorities. For example, if
infrastructure preservation became a higher national priority than building
new capacity, matching requirements could be changed to a 50 percent
federal share for building new physical capacity and an 80 percent federal
share for preservation.

System in which state and local governments pay for a larger share
of transportation projects, which might provide them with
incentives to invest in more cost-effective projects. Reducing the
federal match for projects in all modes may give states and localities more
fiscal responsibility for projects they are planning. If cost savings resulted,
these entities might have more funds available to address other mobility
challenges. Making federal matching requirements equal for all modes may
avoid creating incentives to pursue projects in one mode that might be less
effective than projects in other modes.

In addition, we recently reported on the need to view various
transportation modes, and freight movement in particular, from an
integrated standpoint, particularly for the purposes of developing a federal
investment strategy and considering alternative funding approaches.” We
identified four key components of a systematic framework to guide
transportation investment decisions including (1) establishing national
goals for the system, (2) clearly defining the federal role relative to other
stakeholders, (3) determining the funding tools and other approaches that
will maximize the impact of any federal investment, and (4) ensuring that a
process is in place for evaluating performance and accountability.

Use a Full Range of
Techniques to Address
Mobility Challenges

Using a range of techniques to address mobility challenges may help
control congestion and improve access. This approach involves a strategic
mix of construction, corrective and preventive maintenance,
rehabilitation, operations and system management, and managing system
use through pricing or other techniques. No one type of technique would
be sufficient to address mobility challenges. Although these techniques are
currently in use, the experts we consulted indicated that planners should
more consistently consider a full range of techniques, as follows:

# GAO-02-1033.
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Build new infrastructure. Building additional infrastructure is perhaps
the most familiar technique for addressing congestion and improving
access to surface and maritime transportation. Although there is a lot of
unused capacity in the transportation system, certain bottlenecks and key
corridors require new infrastructure.

Increase infrastructure maintenance and rehabilitation. An
emphasis on enhancing capacity from existing infrastructure through
increased corrective and preventive maintenance and rehabilitation is an
important supplement to, and sometimes a substitute for, building new
infrastructure. Maintaining and rehabilitating transportation systems can
improve the speed and reliability of passenger and freight travel, thereby
optimizing capital investments.

Improve management and operations. Better management and
operation of existing surface and maritime transportation infrastructure is
another technique for enhancing mobility because it may allow the
existing transportation system to accommodate additional travel without
having to add new infrastructure. For example, the Texas Transportation
Institute reported that coordinating traffic signal timing with changing
traffic conditions could improve flow on congested roadways. One
panelist noted that shifting the focus of transportation planning from
building capital facilities to an “operations mindset” will require a cultural
shift in many transportation institutions, particularly in the public sector,
so that the organizational structure, hierarchy, and rewards and incentives
are all focused on improving transportation management and operations.”

Increase investment in technology. Increasing public sector
investment in Intelligent Transportation System (ITS) technologies that
are designed to enhance the safety, efficiency, and effectiveness of the
transportation network, can serve as a way of increasing capacity and
mobility without making major capital investments. ITS includes
technologies that improve traffic flow by adjusting signals, facilitating
traffic flow at toll plazas, alerting emergency management services to the
locations of crashes, increasing the efficiency of transit fare payment
systems, and other actions. Other technological improvements include
increasing information available to users of the transportation system to

% Joseph M. Sussman, “Transitions in the World of Transportation: A Systems View,”
Transportation Quarterly 56 (2002): 21-22.
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help people avoid congested areas and to improve customer satisfaction
with the system.

Use demand management techniques. Another approach to reducing
congestion without making major capital investments is to use demand
management techniques to reduce the number of vehicles traveling at the
most congested times and on the most congested routes. One type of
demand management for travel on public roads is to make greater use of
pricing incentives. In particular, some economists have proposed using
congestion pricing that involves charging surcharges or tolls to drivers
who choose to travel during peak periods when their use of the roads
increases congestion. These surcharges might help reduce congestion by
providing incentives for travelers to share rides, use transit, travel at less
congested (generally off-peak) times and on less congested routes, or
make other adjustments—and at the same time, generate more revenues
that can be targeted to alleviating congestion in those specific corridors.

In addition to pricing incentives, other demand management techniques
that encourage ride-sharing may be useful in reducing congestion. Ride-
sharing can be encouraged by establishing carpool and vanpool staging
areas, providing free or preferred parking for carpools and vanpools,
subsidizing transit fares, and designating certain highway lanes as high
occupancy vehicle (HOV) lanes that can only be used by vehicles with a
specified number of people in them (i.e., two or more).

Demand management techniques on roads, particularly those involving
pricing, often provoke strong political opposition. The panelists cited a
number of concerns about pricing strategies including (1) the difficulty in
instituting charges to use roads that previously had been available “free”,
(2) the equity issues that arise from the potentially regressive nature of
these charges (i.e., the surcharges constitute a larger portion of the
earnings of lower income households and therefore impose a greater
financial burden on them), and (3) the concern that restricting lanes or
roads to people who pay to use them is elitist because that approach
allows people who can afford to pay the tolls to avoid congestion that
others must endure.
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Provide Options for
Financing Mobility
Improvements and
Consider Additional
Sources of Revenue

More options for financing surface and maritime transportation projects
and more sources of revenue may be needed to achieve desired mobility
outcomes and address those segments of transportation systems that are
most congested. Our panelists suggested three financing strategies:

Increase funding flexibility. The current system of financing surface
and maritime transportation projects limits options for addressing mobility
challenges. For example, separate funding for each mode at the federal,
state, and local level can make it difficult to consider possible efficient and
effective ways for enhancing mobility. Providing more flexibility in
funding across modes could help address this limitation.

Expand support for alternative financing mechanisms. The public
sector could also expand its financial support for alternative financing
mechanisms to access new sources of capital and stimulate additional
investment in surface and maritime transportation infrastructure. These
mechanisms include both newly emerging and existing financing
techniques such as providing credit assistance to state and local
governments for capital projects and using tax policy to provide incentives
to the private sector for investing in surface and maritime transportation
infrastructure. These mechanisms currently provide a small portion of the
total funding that is needed for capital investment and some of them could
create future funding difficulties for state and local agencies because they
involve greater borrowing from the private sector.*

Consider new revenue sources. A possible future shortage of revenues
may limit efforts to address mobility challenges, according to many of the
panelists. For example, some panelists said that because of the increasing
use of alternative fuels, revenues from the gas tax are expected to
decrease, possibly limiting funds available to finance future transportation
projects.

One method of raising revenue is for counties and other regional
authorities to impose sales taxes for funding transportation projects. A
number of counties have already passed such taxes and more are being
considered nationwide. However, several panelists expressed concerns
that this method might not be the best option for addressing mobility

* See U.S. General Accounting Office, Transportation Infrastructure: Alternative
Financing Mechanisms for Suvface Transportation, GAO-02-1126T (Washington, D.C.:
Sept. 25, 2002).
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challenges because (1) moving away from transportation user charges to
sales taxes that are not directly tied to the use of transportation systems
weakens the ties between transportation planning and finance and (2)
counties and other taxing authorities may be able to bypass traditional
state and metropolitan planning processes because sales taxes provide
them with their owns funding sources for transportation.

New or increased taxes or other fees imposed on the freight sector could
also help fund mobility improvements, for example, by increasing taxes on
freight trucking. The Joint Committee on Taxation estimated that raising
the ceiling on the tax paid by heavy vehicles to $1,900 could generate
about $100 million per year.”” Another revenue raising method would be to
dedicate more of the revenues from taxes on alternative fuels, such as
gasohol, to the Highway Trust Fund rather than to Treasury’s general fund,
as currently happens. However, this would decrease the amount of funds
available for other federal programs. Finally, pricing strategies, mentioned
earlier in this statement as a technique to reduce congestion, are also
possible additional sources of revenue for transportation purposes.

In summary, the nation faces significant challenges in maintaining and
enhancing mobility on its surface and maritime transportation systems,
particularly with the growing congestion that accompanies increased
passenger and freight travel. However, as the Congress considers
reauthorizing surface transportation legislation—and weighs the structure,
nature, and level of federal investment it will provide in future years to
support surface and other transportation activities—it has an opportunity
to consider new strategies for dealing with congestion and promoting
enhanced mobility. While no single approach is sufficient, the key
strategies that we have outlined today may help transportation
decisionmakers at all levels of government address mobility challenges
and the institutional barriers that contribute to them.

Mr. Chairman, this concludes my prepared statement. I would be pleased
to respond to any questions you or other Members of the Committee may
have at this time.

#'See U.S. General Accounting Office, Highway Financing: Factors Affecting Highway
Trust Fund Revenues, GAO-02-667T (Washington, D.C., May 9, 2002).
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For further information on this testimony, please contact JayEtta Z.
Contacts and Hecker at (202) 512-2834 or heckerj@gao.gov. Individuals making key
Acknowledgments contributions to this testimony include Christine Bonham, Jay Cherlow,
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Appendix I: Scope and Methodology

Our work covered major modes of surface and maritime transportation for
passengers and freight, including public roads, public transit, railways, and
ports and inland waterways. To identify mobility challenges and strategies
for addressing those challenges, we primarily relied upon expert opinion,
as well as a review of pertinent literature. In particular, we convened two
panels of surface and maritime transportation experts to identify mobility
issues and gather views about alternative strategies for addressing the
issues and challenges to implementing those strategies. We contracted
with the National Academy of Sciences (NAS) and its Transportation
Research Board (TRB) to provide technical assistance in identifying and
scheduling the two panels that were held on April 1 and 3, 2002. TRB
officials selected a total of 22 panelists with input from us, including a
cross-section of representatives from all surface and maritime modes and
from various occupations involved in transportation planning. In keeping
with NAS policy, the panelists were invited to provide their individual
views and the panels were not designed to build consensus on any of the
issues discussed. We analyzed the content of all of the comments made by
the panelists to identify common themes about key mobility challenges
and strategies for addressing those challenges. Where applicable, we also
identified the opposing points of view about the strategies.

The names and affiliations of the panelists are as follows. We also note
that two of the panelists served as moderators for the sessions, Dr. Joseph
M. Sussman of the Massachusetts Institute of Technology and Dr. Damian
J. Kulash of the Eno Foundation, Inc.

¢ Benjamin J. Allen is Interim Vice President for External Affairs and
Distinguished Professor of Business at lowa State University.

« Daniel Brand is Vice President of Charles River Associates, Inc., in Boston,
Mass.

e Jon E. Burkhardt is the Senior Study Director at Westat, Inc., in Rockville,
Md.

e Sarah C. Campbell is the President of TransManagement, Inc., in
Washington, D.C.

» Christina S. Casgar is the Executive Director of the Foundation for
Intermodal Research and Education in Greenbelt, Md.

* Anthony Downs is a Senior Fellow at the Brookings Institution.
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Thomas R. Hickey served until recently as the General Manager of the Port
Authority Transit Corporation in Lindenwold, N.J.

Ronald F. Kirby is the Director of Transportation Planning at the
Metropolitan Washington Council of Governments.

Damian J. Kulash is the President and Chief Executive Officer of the Eno
Transportation Foundation, Inc., in Washington, D.C.

Charles A. Lave is a Professor of Economics (Emeritus) at the University
of California, Irvine where he served as Chair of the Economics
Department.

Stephen Lockwood is Vice President of Parsons Corporation, an
international firm that provides transportation planning, design,
construction, engineering, and project management services.

Timothy J. Lomax is a Research Engineer at the Texas Transportation
Institute at Texas A&M University.

James R. McCarville is the Executive Director of the Port of Pittsburgh
Commission.

James W. McClellan is Senior Vice President for Strategic Planning at the
Norfolk Southern Corporation in Norfolk, Va.

Michael D. Meyer is a Professor in the School of Civil and Environmental
Engineering at the Georgia Institute of Technology and was the Chair of
the school from 1995 to 2000.

William W. Millar is President of the American Public Transportation
Association (APTA).

Alan E. Pisarski is an independent transportation consultant in Falls
Church, Va., providing services to public and private sector clients in the
United States and abroad in the areas of transport policy, travel behavior,
and data analysis and development.

Craig E. Philip is President and Chief Executive Officer of the Ingram
Barge Company in Nashville, Tenn.
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Arlee T. Reno is a consultant with Cambridge Systematics in Washington,
D.C.

Joseph M. Sussman is the JR East Professor in the Department of Civil and
Environmental Engineering and the Engineering Systems Division at the
Massachusetts Institute of Technology.

Louis S. Thompson is a Railways Advisor for the World Bank where he
consults on all of the Bank’s railway lending activities.

Martin Wachs is the Director of the Institute of Transportation Studies at
the University of California, Berkeley and he holds faculty appointments in
the departments of City and Regional Planning and Civil and
Environmental Engineering at the university.
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Appendix II: Related GAO Products

Transportation Infrastructure: Alternative Financing Mechanisms for
Surface Transportation. GAO-02-1126T. Washington, D.C.: September 25,
2002.

Highway Infrastructure: Preliminary Information on the Timely
Completion of Highway Construction Projects. GAO-02-1067T.
Washington, D.C.: September 19, 2002.

Marine Transportation: Federal Financing and a Framework for
Infrastructure Investments. GAO-02-1033. Washington, D.C.: September 9,
2002.

Surface and Maritime Transportation: Developing Strategies for
Enhancing Mobility: A National Challenge. GAO-02-775. Washington,
D.C.: August 30, 2002.

Highway Infrastructure: Interstate Physical Conditions Have Improved,
but Congestion and Other Pressures Continue. GAO-02-571. Washington,
D.C.: May 31, 2002.

Highway Financing: Factors Affecting Highway Trust Fund Revenues.
GAO-02-667T. Washington, D.C.: May 9, 2002.

Transportation Infrastructure: Cost and Oversight Issues on Magjor
Highway and Bridge Projects. GAO-02-702T. Washington, D.C.: May 1,
2002.

Intercity Passenger Rail: Congress Faces Critical Decisions in
Developing National Policy. GAO-02-522T. Washington, D.C.: April 11,
2002.

Environmental Protection: Federal Incentives Could Help Promote Land
Use That Protects Air and Water Quality. GAO-02-12. Washington, D.C.:
October 31, 2001.

Intercity Passenger Rail: The Congress Faces Critical Decisions About
the Role of and Funding for Intercity Passenger Rail Systems. GAO-01-
820T. Washington, D.C.: July 25, 2001.

U.S. Infrastructure: Funding Trends and Federal Agencies’ Investment
Estimates. GAO-01-986T. Washington, D.C.: July 23, 2001.
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Mass Transit: Many Management Successes at WMATA, but Capital
Planning Could Be Enhanced. GAO-01-744. Washington, D.C.: July 3, 2001.

Intercity Passenger Rail: Assessing the Benefits of Increased Federal
Funding for Amtrak and High-Speed Passenger Rail Systems. GAO-01-
480T. Washington, D.C.: March 21, 2001.

Performance and Accountability: Challenges Facing the Department of
Transportation. GAO-01-443T. Washington, D.C.: September 19, 2002.

Highway Funding: Problems With Highway Trust Fund Information
Can Affect State Highway Funds. RCED/AIMD-00-148. Washington, D.C.:
June 29, 2000.

Highway Infrastructure: FHWA'’s Model for Estimating Highway Needs
Is Generally Reasonable, Despite Limitations. RCED-00-133. Washington,
D.C.: June 5, 2000.

Mass Transit: ‘Mobility Improvements’ Is One of Many Factors Used to
FEvaluate Mass Transit Projects. RCED-00-6R. Washington, D.C.: October
15, 1999.
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Turnpikes promised a solution to the problem of bad roads, but private
management of highways was a startling innovation. Some people opposed
the idea of turnpikes as exemplifying two bétes noires of the post-Revolution-
ary period, the “private corporation’ and “aristocracy.” Much of the contro-
versy, however, was rooted in local disputes over legislative concessions to
turnpike protesters. The legislature both expressed and responded to tuin-
pike protest by writing laws favorable to local users and injurious to the fi-
nancial viability of the companies. Partly in consequence, the turnpikes were
unprofitable. Landowners, merchants, and farmers struggled to finance turn-
pikes, not so much in hopes of company dividends but in hopes of improved
transportation, stimulated commerce, and higher land values. Many turnpike
projects failed to be constructed, and those that were constructed carried on
in a condition that reflected their precarious financial state.

f stockholders and the legal authorization to pay dividends
define the business corporation, then the business corporation
underwent great change during the 19th century. By the end of
the century, business incorporation was understood to be a
freely available device by which private individuals could pur-
sue their private interests. At the beginning of the century
neither was the corporate form freely available nor was the de-
sire for profit adequate cause, or even the primary cause, for
granting a corporate charter. What’s more, ““[t]he purposes of
the individual investors,” as economic historian Carter Good-
rich (1948:306) observed, “were by no means always confined
to the expectation of direct return on their investment,” and to

Cartography: Christopher Baer, Hagley Museum and Library, Wilmington, Delaware.

The authors wish to note that the research contributions of Christopher Baer in
producing this article went quite beyond the cartography. For valuable discussion we
wish to thank seminar participants at Northwestern University and New York Univer-
sity. We thank Leon J. Bienstock for contacting numerous repositories. We thank li-
brarians and archivists for assistance at the New York State Library, the New York His-
torical Society, the New York Public Library, the New York State Historical Association,
and numerous county and local historical societies. For generous financial assistance
we thank the Transportation Center of the University of California, the Arthur H. Cole
committee of the Economic History Association, the Institute for Humane Studies at
George Mason University, the Earhart Foundation, and the Hagley Museum and Li-
brary.
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modern eyes a disproportionate share of the aggregate stock in
the early corporations was unprofitable. At its origin, say Oscar
and Mary Handlin (1945:22; cf. Hurst 1970:15), “the corpora-
tion was conceived as an agency of government, endowed with
public attributes, exclusive privileges, and political power, and
designed to serve a social function for the state. Turnpikes, not
trade, banks, not land speculation, were its province because
the community, not the enterprising capitalists, marked out its
sphere of activity.” But how did the community mark out the
corporation’s sphere of activity? What restrained the enterpris-
ing capitalists from using the corporate form toward more ra-
pacious ends? And what attracted investors in spite of the com-
munity’s claim on turnpikes?

Turnpikes are indeed a good place to look for answers. In
New York, between 1800 and 1830, one third of all business
incorporations were for turnpikes (the share goes up to 43% if
you exclude companies organized under the general manufac-
turing law of 1811). Throughout the Northeast, turnpikes were
the leading type of business incorporation (Table 1). And no
other type of business corporation was more embedded in the
community, both figuratively and literally. Compared to a canal
or railroad the turnpike offered easy access—too much so, in
the eyes of gatekeepers—and any sort of private vehicle could
make use of the route. All manner of business would bring peo-
ple on the turnpike, which may have been laid over a former
highway or even over the traveler’s land. If laid over a former
public highway, the turnpike may not even have been seen as
providing a service discretely new and different from what had
been enjoyed prior to its formation.

Table 1. Turnpikes as a Percentage of All Business Incorporations, by
Special and General Acts, 1800-1830

% Turnpikes

All Turnpike of All

State Incorporations Incorporations Incorporations
New York 993 339 34
Pennsylvania 428 199 46
New Jersey 190 47 25
Maryland 194 54 28
Connecticut 234 77 33
Rhode Island 127 34 27
Massachusetts & Maine 880 104 12
New Hampshire 304 51 17
Vermont 177 41 23

Total 3,627 946 27

Sourck: For all states through 1800, Davis 1948:vol. 2, 22-27, 216; for New Hamp-
shire, Vermont, Massachusetts, and Rhode Island, Taylor 1934:339-44, 346; for Con-
necticut, ibid., pp. 338-39, and Reed 1964:75; for New York, New Jersey, and Mary-
land, Evans 1948:12-17; for Pennsylvania, Miller 1940:158-59.
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The turnpike shared another feature of many early corpora-
tions—unprofitability. By 1810 or so turnpike stock had be-
come notorious as an unremunerative asset. Hence, when sub-
scriptions had to be filled to bring improved roadway to the
community, more than plain investment incentives had to be
brought to bear on potential contributors. The stick of the
community would try to supplement the puny carrot of profit.

In our story of the New York turnpike movement, turnpike
opposition and protest play a significant role. Not only were
objections raised, but they were politically effective. Protest
elicited legal restraints that hamstrung turnpikes. Thus the pas-
sage from the Handlins raises another matter: Did the ways in
which “the community, not the enterprising capitalists,” came
to mark out the corporation’s sphere of activity in fact best
serve the community? In the tug of war between the commu-
nity (protesters) and enterprising capitalists (turnpike support-
ers), would the material benefits have been greater for all
classes if the legislature had awarded more ground to the en-
terprising capitalists? We suggest that the New York legislature
was too sensitive and too accommodating toward turnpike
protesters.}

Among the studies of law and government policy in the
early republic we may identify, in summary fashion, three
schools. The Progressive historians, notably Charles Beard,
found law and government policy as arenas of class conflict,
with Jefferson and Jackson representing the common man in
battles against the privileged and powerful (see Wilentz 1982).
Consensus historians found an America rather free of class
struggle, populated by go-getters who sought to use law and
state government to promote their entrepreneurial interests.
The leading representatives of this school are the Common-
wealth scholars (Handlin & Handlin 1947; Hartz 1948, 1955;
Heath 1954; Taylor 1977 [1951]; on internal improvements,
see Lively 1955). A third school is made up of leftist historians
who renew Progressive themes of class conflict but focus on the
details of institutional settings of social, legal, and economic
interaction. They often find the affluent and powerful oppress-
ing the poor and powerless, who resisted the transformation to

1 For the early history of the corporation, New York’s experience with turnpikes
rises in importance since it was the state with the most turnpikes. For research, how-
ever, New York is among the most frustrating. Appendix 1 describes the variety of the
sources on turnpikes in New York.

The secondary literature on the toll roads of the 19th century is rather sparse.
Durrenberger (1931) remains the most cited work. The work is pleasant and fruitful
reading but brief and somewhat nostalgic in style. The New England turnpikes were
catalogued by Wood (1919) and given an excellent general treatment in P. Taylor
(1934); see also G. R. Taylor (1977 {1951]), Parks (1966), and Reed (1964). The most
satisfactory state study is Hunter (1957) on Virginia, out of which came two journal
articles. Jones (1990) offers a valuable Rhode Island study paralleling this one in some
respects.
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an acquisitive and commercial society (Horwitz 1977; Henretta
1978; Prude 1983; Clark 1990).

To use a distinction made by J. H. Hexter (1979:241-42),
our story of turnpikes plays the rascal known as the “splitter,”
who complicates and upsets the courageous efforts of the
“lumpers” to impose order on the past. Contrary to Horwitz
and several social historians, we cast doubt on the proposition
that protest was class-based. Although anticommercial ideology
played a role in general opposition to turnpikes, we interpret
local protest largely as an opportunistic means to acquiring
concession for local users. In this respect, the turnpike episode
fits well with the views of Consensus historians, among them
Louis Hartz.2 Furthermore, whereas Horwitz (1977:xv, 253—
54) and others suggest that the noncommercial interests were
forsaken, we show that the protesters were not powerless.
Protesters were often successful in getting the legal authorities
to satisfy their demands. But their victories were a social bad as
often as they were a social good, in that legal concessions sig-
nificantly hindered the construction and upkeep of many turn-
pikes. In line with Horwitz and Hurst (1956:3-4), we find turn-
pike legislation serving to release productive energy, but we
qualify this point by showing that the release was more limited
than it might have been.3

I. Why Turnpikes? Why Then?

To American fortune seekers, the ratification of the Consti-
tution was like the “bang” of a starting gun. The Constitution
built an interstate framework for financial, legal, and political
affairs (Hurst 1956:10; North 1966:50-51), signaling to antici-
pative runners that a race was afoot—a race to capture the
trade of the interior, to develop western lands, to expand pop-
ulation, to build the leading entrepét. During the 1790s the
steamboat was still in an experimental phase, canal construc-
tion was hard to finance and limited in scope, and railroads
were yet to be spoken of. Better transportation meant, above
all, better highways.

The Town System of Road Care

In basic structure, local road care in New York remained
nearly constant throughout the colonial period and well into
the 19th century. That structure is depicted in Figure 1.

2 E.g., Hartz (1948) demonstrates that considerable interest group struggle influ-
enced the Pennsylvania legislature, but the groups were primarily regional, not class-
based. In this sense Hartz, like us, sees much opportunism in the protest that existed.

3 Horwitz argues the pro-development tendencies of the judiciary, whereas our
focus is the legislature.
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Although the town highway commissioners are shown as sec-
ond in command, they had most of the responsibility and au-
thority for local road management—hence the capital letters.
The tier above the commissioners was often shifting and find-
ing new definition, as county configuration was changing al-
most yearly.

County officials lend guidance now and then

Each town elects three highway COMMISSIONERS,
who divide the town into highway districts

l
l l

Each highway district is assigned an overseer, by town election

T T PTTTT TTTTT

All free male inhabitants over 21 year are assessed highway labor, “in
proportion to the estate and ability of each,” with minimum assessment
of one day, maximum of 30 days, determined by the commissioners.
Commutation or able-bodied substitution was permitted.

Figure 1. Town Management of Roads in New York, circa 1800.

The general highway law in 1801 determined many details
that would last for decades.* Eligible men in the town were as-
sessed an average of at least three days of road work. The in-
habitants could commute this assessment at 62.5 cents per day.
Whether a substitute could be persuaded to take one’s place at
a lower rate we do not know.5 The teeth of the system lay in the
fines. At virtually every step of the program a fine was specified
for failing to carry out a task, including a fine of $10 against the
overseer for failure to collect fines from the laborers. Should
anyone fail to appear or “remain idle or not work faithfully, or
hinder others from working,” the fine was $1, which applied
pro rata for fractional offenses. Scant evidence indicates that
the fines were effective in getting people to work the roads. In
his study of Beekmantown, New York, White (1979:198-99)
finds that labor assessments generally were fulfilled.

4 The 1801 general highway law is much like the 1797 law, except that it down-
plays the role of the county superintendents of highways.

5 Other matters addressed included the assessment of animals and equipment to
be used in road work, the assessment of newcomers to the town, remedies for insuffi-
cient assessments having been made, the coordination with other towns for intertown
connections, the laying out of new roads and procedures for determining damages,
prohibitions against obstruction and maltreatment of roads, and various details on
matters of fallen trees, guideposts and milestones, and swinging gates on roads that
traversed someone’s pasture. Labor assessments could be augmented by up to one-
third the original assessment and a levy of up to $250 from the inhabitants was permit-
ted. 1801 N.Y. Laws ch. 186, secs. VII & XXIII.
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Although residents throughout New York, like those in
Beekmantown, may have fulfilled their basic obligations, there
was no difference of opinion about the ineffectiveness of the
local road care system. In 1796 Governor John Jay spoke of the
need to make the road laws “more effectual.” For decades the
system remained the butt of invective. Governor Throop said
in 1832 that the road tax is ‘“‘generally looked upon as a bur-
then, and is worked out with as little fidelity in labor, or regard
to time, as the laws and indulgent overseers will permit.” Two
years later Governor Marcy echoed these remarks (Lincoln
1909:vol. 2, 385; vol. 3, 376, 468). A report on roads under-
taken for the 1836 New York Internal Improvements Conven-
tion said “the public roads in this state have not visibly im-
proved for years. . . . No epithet, however strong, can properly
characterize their wretched state.”®

The ineffectiveness is not hard to understand. As with pub-
lic works of any kind, incentives were weak because the chain of
activity could not be traced to a residual claimant. The laborers
were brought together in a transitory, disconnected manner,
preventing them from developing the appropriate skills and
pride in the job. As the Handlins (1947:118) say of the similar
system in Massachusetts: “It was one thing to vote assessments
in town meeting and another to get farmers to sweat out their
shares.”” Since overseers and laborers were commonly farmers,
too often the crop schedule, rather than road deterioration,
dictated the repairs schedule. Except in cases of special appro-
priations, financing came in dribbles deriving mostly from the
fines and commutations of the assessed inhabitants. Commis-
sioners could hardly lay plans for decisive improvements.
When a needed connection passed through unsettled lands, it
was difficult to mobilize labor because assessments could be
worked out only in the district in which the laborer resided.
Because work areas were divided into districts, as well as into
towns, problems arose because the various pieces were not
working together.

Knowing that the local road system was incapable of pro-
viding roads in sparsely settled areas, lawmakers cast about for
alternative in road management. In 1790 the state allocated
1,000 pounds to the land office to lay out roads and authorized
another 400 pounds in 1791.7 In 1792 the state took the more

6 J. Blunt (Chairman), “Report on Roads,” p. 1, presented at the Internal Im-
provements Convention, 1836 (bound with item 385 N559 at New York State Library);
cf. Taylor 1977 [1951]:16.

7 New York State appropriation for highways, 13th sess., ch. 53 (1790); 14th sess.,
ch. 53 (1791). Much of the money was to go to road building between the Susquehanna
and Hudson rivers.

For the period covered in this article New York statutes regarding highway appro-
priations and matters relating to toll bridges and turnpikes (including charters, land
acquisition, maintenance, location/relocation, shunpiking, and rates) are cited in text
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decisive step of dividing the state into four districts and making
appropriations amounting to 20,000 pounds.? In 1797 (20th
sess., ch. 60) and 1803 (26th sess., ch. 59) the state authorized
lotteries to raise $45,000 and $41,000, and the state continued
to invest in road building well into the turnpike era. It is hard
to say whether these state efforts piggybacked on the local sys-
tem or operated parallel to it.°

Historians have suggested that a feeling of futility suffused
the road care system. Joseph Durrenberger (1931:29) goes so
far as to say: “Under this policy of making only temporary re-
pairs the labor and money devoted to highways were largely
thrown away.” The state lacked the funds and administration to
improve matters significantly. The idea of a turnpike company,
with responsibility, authority, and financing for the entire route
under a board of directors, held out great promise of remedy,
and at a time when remedy was urgently needed.

Regional Rivalry and the Onward Spirit

The need to upgrade road care was strong in the 1790s. A
stimulus was competition with other states. The most dramatic
competition in the state concerned the sparsely settled areas
west of the Hudson Valley. Would trade from these counties
flow southward through Pennsylvania on the waters of the Sus-
quehanna and the Delaware? Or would dependable overland
routes connect these counties to the waters of the Mohawk and
the Hudson? Another focus of state rivalry was the east bank of
the Hudson, as turnpike roads in Connecticut and Massachu-
setts were drawing trade eastward into New England.

Turnpike promoters in New York seized upon the spirit of
rivalry. Elkanah Watson, a life-long enthusiast for improve-
ments of many kinds, was the state’s shrewdest and most active
voice for turnpikes, although he never held public office. Be-
tween 1795 and 1805 he wrote a dozen substantive newspaper
articles on turnpikes, including two debates with turnpike crit-
ics, as well as many shorter pieces.!® All are pasted into his
Commonplace Book, where he often scribbled messages along-

and notes only by legislative session, chapter, and year. All may be found in the appro-
pnale year in N.Y. Laws.

"8 New York appropriation for’ hlghways 15th sess., ch. 60 (1792) Each district
was to be supervised by named commissioners, and work was to be done by contract
whenever possible.

9 Plummer (1925:45-46) makes such a distinction in discussing road policy in
Pennsylvania. As with turnpike chartering, Pennsylvania outflanked New York in state
road building. Its first authorization for state road building was in 1785, and its first
lottery for road building was authorized in 1782; ibid., pp. 43-44, 26-27.

10 Watson’s scrapbook (his “Commonplace Book™) is a juicy source of contempo-
rary debate and rhetoric. Elkanah Watson, Commonplace Book (manuscript scrap-
book, Watson Collection, New York State Library). Watson never used his real name.
For more on Watson see Lord (1942).
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side the clippings. In nearly every article Watson alludes to the
“enlightened” exertions of other states, “ever jealous of our
progress and competition with them.” In one case he quotes at
length a speech from 1796 of Pennsylvania Governor Mifflin
that described how Pennsylvania’s actions have “excited in one
of our sister states [New York] . . . an emulation so active as to
demand” further improvements from the Pennsylvania legisla-
ture. Watson warned his fellow New Yorkers that Pennsylvania
is “extending turnpike roads, up to our very borders,” with ““a
steady eye fixed on the trade of our Western counties.” “Most
fortunately,” he disingenuously exclaimed in 1801, “we are
awake: the spirit of turnpikes has generally diffused itself, and
the most effectual counter-current to their views will be to
branch out turnpike roads from the [Hudson] river.” At Wat-
son’s behest, a newspaper printed a “letter from a gentleman
travelling in the Western counties,” which dwells on how the
“race of competition between the Commercial Cities of this
State on the one side, and Philadelphia and Baltimore on the
other, cannot fail [to be] of infinite importance to our Western
Counties, who are the immediate objects of this competition”
(Commonplace Book, 41, 43, 45).

Benjamin De Witt wrote a well-circulated article in 1807
that described the progress of turnpikes in New York. The au-
thor exclaimed that “every State may be considered, in relation
to matters of this kind, as a distinct country and people.” He
expressed his hope that his summary report would be useful to
the legislature, although “‘it may have a tendency to excite em-
ulation of our sister States,” and concluded by expressing his
hope that through turnpike construction New York would at-
tract more of the trade of New Jersey, Pennsylvania, Connecti-
cut, Massachusetts, and Vermont.!! Official documents also
show the preoccupation with competition between states.!2 A
striking case is in the Assembly Journal (1808:91), where a com-
mittee supporting a petition asking for a turnpike charter notes
with alarm that “wealthy and influential citizens in Penn-
sylvania, aware of the local advantages of our state, are exerting
themselves with zeal . . . to turn . . . the produce of our western
country, to the Philadelphia market, by opening different turn-
pike roads, between the Delaware and Susquehannah rivers,

11 De Witt's article was included in U.S. Treasurer Albert Gallatin’s 1808 report
on canals and roads to President Jefferson. De Witt counts as built some turnpikes that
were not in fact built at the time.

12 New York State legislative journals and compilations of documents cited here
are identified by year and page number. The four sources are New York Legislature,
Assembly, Journal of the Assembly of the State of New York (“‘Assembly journal”); New York
Legislature, Assembly, Documents of the Assembly of the State of New York (‘‘Assembly
Doc.”); New York Legislature, Senate, Journal of the Senate of the State of New York (*‘Sen.
Journal”); New York Legislature, Senate, Documents of the Senate of the State of New York
(“Sen. Doc.”’).
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and the line of this state.” The proposed turnpike “promises to
[make] the city of New York, . . . by means of the villages on the
Hudson, . . . a successful competitor with other cities in the
union, for supplymg Pittsburgh, and other places on the Ohio
and Mississippi rivers, with goods and merchandize.”

If state rivalry was a rallying point for legislative approval of
turnpiking, it was local rivalry, pitting New Yorker against New
Yorker, that fired the wills of those seeking turnpike charters.
Here again Watson stoked the restless souls of New Yorkers,
especially the people of Albany. To animate support for a turn-
pike between Albany and Waterford to the north, Watson
asked if there was any man “‘so blind’’ as not to feel the need of
Albany to be “on a fair footing of competition for . . . the
Northern trade with Lansingburgh and Troy, who, by most
laudable efforts, are endeavoring to monopolize” that trade.
“If we cannot divert, we can at least divide with them this im-
portant growing commerce”’ (Commonplace Book, 46).

Watson’s master stroke is told of in an unpublished diary of
a man named Jones who knew Watson.!3 Albany and Troy were
beginning a bitter commercial rivalry (Map 1).'4 In the late
1790s the organizer of a turnpike between Albany and Sche-
nectady despaired to Watson about the failure to interest inves-
tors in the project. Watson told the organizer “to hold himself
in readings to take advantage of what might occur.” The Jones
1821 (p. 22) diary entry continues,

A few days after there appeared in one of the Troy newspa-

pers a communication adressed [sic] to the People of that

place pointing out to them the great benefits which would ac-
crue to them from the Western trade and urging them . . . to
build a turnpike road from Schenectady to Troy. No sooner

did this piece appear than the Albany folks took the alarm.
Watson’s Troy article and his follow-up published in an Albany
newspaper are both pasted in his scrapbook. The Troy article
speaks of diverting the western trade ‘““from Albany to this
place.” In the follow-up, addressed to the people of Albany,
Watson warns of the plans of the “persevering and enterprising
Trojans”: “‘when we see and feel the effects of rivals, constantly
rising to divert [trade] from this natural emporium, . . . [with
the] competitor under our very noses, and within sight of our
city, surely we must awake from our dreams of security.” Be-
neath this article in his scrapbook Watson scribbled gleefully,
“the above was a . . . publication before the Trojans dreamt of a

13" Jones Diary, unpublished type copy, Schenectady County (NY) Historical Soci-
ety, 1821.

14 In 1788 Watson presciently wrote of the rise of the new town of Troy (then
called Vanderhyden) and predicted its eclipsing of Lansingburgh (then called New
City); see Watson 1856:276. On the contest between Albany and Troy, especially in the
railroad days, see Ellis 1943.
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Map 1. Albany-area (NY) turnpikes chartered by 1805. Construction
usually lagged several years behind the charter dates (shown in

parentheses).

Turnpike—it awakened the Jealosy of the Albanyans—& the
next year produced the Schenectady Turnpike Association’”
(Commonplace Book, 37, 38). As the Jones diary account accu-
rately finishes, “the Stock was apportioned between the in-
habitants of Albany and Schenectady . . . and the present road
was built.”

The incident illustrates the deeply rooted anxiety and ri-
valry that consumed localities. The restless quality of Ameri-
cans was well noted by foreign visitors, as when Michel Cheva-
lier wrote: ‘““An American is always on the lookout lest any of
his neighbors should get the start of him. If one hundred
Americans were going to be shot, they would contend for first
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place.”15> New Yorkers were immersed in the effort to build and
grow wealthy, and improved transportation figured promi-
nently in their plans. In this period of rapid settlement, small
advantages at the start could indeed decide eminence in the
future.!6 Simply “sitting out” of the commotion was not a via-
ble option for a town, because the forwardness of neighboring
towns would imply, both psychologically and materially, a ret-
rogression.!” To some extent improvement boosterism was,
like cola advertising today, combative rather than developmen-
tal.!8

A Legal and Organizational Innovation

In spite of the growing interstate and local commercial ri-
valry, the earliest public attitude toward turnpikes was reluc-
tance, if not resistance. In November 1796 Watson scribbled in
his scrapbook (p. 29): “I have laboured a Long time to bring
forward Turnpikes in this State—without any success—the cur-
rent of public mind begins to be in favour of the Object.” The
data in Table 2 come from Davis (1917:vol. 2, 216) showing
that, except for New Jersey, New York was the last of the east-
ern states to try the turnpike idea. In toll-bridge chartering,
which began about five years earlier than turnpike chartering,
New York was dead last, chartering its first in 1797 (ibid., p.
188). Although some of the most important New York turn-
pikes were chartered by 1800, none were completed by then.
New York’s full adoption of the turnpike plan came only with
its 1807 general turnpike law.

The turnpike idea was an old one. Britain first authorized a
toll road in 1663, with “turnpike mania” prevailing in Britain
from about 1750 to 1772 (Pawson 1977:151). The British turn-
pikes were organized as trusts—not-for-profit organizations fi-

15 Here Chevalier (1961 [1836]:271) is quoting ““a man of sense” he met on his
travels in America in the 1830s. Chevalier offers many biting and delightful images in
this regard. Alexis de Tocqueville (1945 [1840]:vol. 2, 144-45) gives a more searching
discussion of how Americans are “restless in the midst of abundance.” The restlessness
Harriet Martineau (1962 [1837]:246-53) zeros in on was that arising from the Ameri-
cans’ “servitude to opinion” or conformism. (Tocqueville, of course, had plenty to say
here as well.) Martineau (p. 253) doubts whether anywhere in the Old World ““there is
so much heart-eating care, so much nervous anxiety, as among the dwellers in the
towns of the northern States of America, from this cause alone.”

16 See Arthur 1988; Carlos & Fulton 1991, which argues that the “dominance of
Toronto was the result of the chance location of the provincial capital there.”

17 Psychological experiments show that prospective setbacks will impel response
more than prospective gains. See Kahneman et al. 1990.

18 In 1830, Massachusetts Chief Justice Parker said in his dissent in the Charles
River Bridge case (which permitted a competing bridge): “The whole history and policy
of this county from its first settlement furnish instances of changes and improvements,
the effect of which has been to transfer the adscititious value of real estate in one town
.. . to another.”
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Table 2. The Earliest Turnpike Charters

1792 1793 1794 1795 1796 1797 1798 1799 1800 Total

New Hampshire 1 2 1 4
Vermont 1 1 3 4 9
Massachusetts 1 2 3 3 9
Rhode Island 2 1 3
Connecticut 4 6 6 5 23
New York 1 2 5 13
Pennsylvania 1 1 2 1 5
Maryland 1 2 3
Virginia 2 1 3

Total 1 0 3 6 6 10 11 15 20 72

Sourck: Davis 1917:vol 2, 216.

nanced by bonds.!® Americans never tried the trust method of
turnpiking, but some commentators said in retrospect that the
trust method would have proven more satisfactory than the
company method.20

In America, Virginia in 1785 and Maryland in 1787 author-
ized tolls on public roads initially constructed with tax money
(Hollifield 1978:2). Connecticut in 1792 twice mixed the grant
of toll collection with the grant of a lottery for public road
building (Taylor 1934:6, 86, 122-23). In each case these efforts
met with small success. In 1792 Pennsylvania chartered
America’s first turnpike company, the Philadelphia and Lancas-
ter, 62 miles long and $300,000 in capitalization (later raised to
$450,000). Two years later the completed road was admired for
its magnificent construction (Plummer 1925:47). Although not
all early turnpikes had such an auspicious beginning, the slu-
ices were opening. As Harry Scheiber (1975:97) says, “[a]n ini-
tiative by one state would immediately raise the possibility of
either competing or emulative responses by others.”

The turnpike was to be the transportation innovation of a

19 Despite some fundamental variation, Americans patterned much of their turn-
pike law after the British model; see Szostak 1991.

20 An insightful commentator said in 1819 that since the trust method preserves a
public image and seeks to make specified payments on monies advanced, opposition
will be diminished. “[TJhe public[,] neither liable nor suspicious of imposition, . . . will
cheerfully acquiesce in general regulations promotive of the improvement of the sys-
tem, which would not perhaps be submitted to if emanating from an authority regarded
with so much jealousy as the private incorporated company.” “A Communication from
the Comptroller, Transmitting a Report of Philip Church and Sylvanus Russell, Esqrs.,
Relative to a Road from Angelica to Hamilton: Together with a Petition of Sundry
Persons” 14, 16 (bound with the New York State Library copy of New York Legislative
Docs., 50th sess., 1827) (‘*Angelica-Hamilton Trust Proposal”).

In one respect the company plan was more community oriented than the trust
plan. Since the obligation to service a bond is much stronger than the obligation to
make dividend payments on stock, bonds would have been much less suited to pitching
turnpike financing as a public-spirited contribution to a community improvement.
Hurter (1957:14) remarks on the irony of unprofitable companies in America and prof-
itable trusts in Britain.
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generation. Unlike the steamboat and the railroad, the timing
and appeal of the turnpike cannot be explained by a technolog-
ical breakthrough or, as in the case of the canal, by the opening
of the state’s purse. What made the turnpike a superior method
of road care were its organizational advantages, and what made
those advantages materialize was not some inspired vision but
mere legislative authorization—authorization to lay out roadway
and to demand tolls.?! Whereas appeal and timing are coinci-
dent for an unfettered technological innovation, for the turn-
pikes the appeal is explained by organizational innovations and
the timing by legal innovation.22

Compared to the public system of road care, the turnpike
company is seen to have many organizational advantages. To
obtain financing, turnpike organizers could reach beyond their
town and concentrate on individuals most susceptible to their
appeals. Turnpikes connected multiple towns, so management
transcended the commissioner-overseer-laborer hierarchy in
each town. Turnpike officers were free to hire contractors who
bid competitively to do clearly defined jobs. The tollkeeper,
who usually resided in a tollhouse, gave turnpike companies a
man on the scene. In unofficial but important ways the toll-
keeper would act as security guard, custodian, handyman, rep-
resentative, and conduit to the turnpike directors of informa-
tion and sentiment from the public.

But the most radical organizational innovation of the turn-
pike is that it charged users. Once 10 miles were constructed,
the directors were authorized to call for the turnpike inspectors
and, if satisfactory, a tollgate would be authorized, ensuring a
flow of revenue. This lent a new willingness to undertake road
construction and changed the obligations for road improve-
ments. As Watson (Commonplace Book, 29) said in 1795: “no
tax can operate so fair and so easy, as that of paying a turnpike
toll, since every person is taxed in proportion to the benefit he
derives from a good road, and all strangers and travellers are
made equally tributary to its support—What can be more just?”
Although not everybody was to agree with Watson, user fees
meant that in road provision supply could be better matched to
demand and that money would be available for maintenance or
dividends. What Hurst (1956:23; cf. p. 26) says about the cor-
poration in general can be well applied to the case of turnpikes:
They served “‘to encourage the volunteer muster not only of
capital but also of promotional and managerial talent.”

21 In viewing the early business corporations, Hessen (1989) nicely emphasizes
the centrality of legislative permission.

22 Albert (1983) portrays the British turnpike trusts as an “administrative innova-
tion.”
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Early Turnpike Charters

Annual turnpike incorporation in New York is shown in
Figure 2. About 5% of the charters were recastings of compa-
nies that had been previously chartered, and between 60% and
65% of turnpike projects?® never constructed enough roadway to justify a
tollgate. Although the incorporation count from 1797 through
1846 comes to 449, the number of those turnpike companies
that actually built roadway and collected tolls was more like
165.

The charters of the 10 companies chartered in 1799 and
1800 provide a picture of the legal structure of the earliest New
York turnpikes. These 10 charters are quite uniform.2* Each
opens with a listing of the petitioners and a general statement
of the purpose and powers of the company. Subscription pro-
cedures are specified, including the price per share (usually $20
to $50), the down payment on shares, and the total number of
shares. Once some specified portion of the whole had been
subscribed, the stockholders were to elect directors, who in
turn were to elect a president.2> The directors would decide
when calls would be made, and the stock was freely transfera-
ble.

Compensation to landowners was made for two distinct
acts: taking acreage and entering lands. For turnpikes that were
to follow preexisting roadbeds, the takings procedures were at
one with the entry procedures. In the other cases the corporate
officers were to lay out the road and settle with landowners
along the route. When negotiations were deadlocked, or when
the owner was ‘“feme covert, under age, or non compos mentis,
or out of the country,” the company officials would apply to a
common-pleas judge who would in some cases have the county
sheriff assemble a jury of 12 “indifferent” men and in other -
cases himself appoint 3 freeholders not being residents of the
towns through which the road was to pass.

Procedures for entering adjacent lands were specified be-
cause nearby stone, gravel, sand, and earth were used in con-
structing the turnpike. In entering lands workmen were to give
advance notice, to do “‘as little damage . . . as possible,” to re-

23 We define “‘projects” by the route and the ensemble of organizers, not by char-
ters. For example, the “Albany and Columbia™ was chartered in 1798 and the same
operation was rechartered the next year as the “Rensselaer and Columbia.” We count
this as two charters but one project. Usually we count as one project any series of
charters for the same operation enacted within seven years of the first.

24 Three prior charters of 1797 and 1798 were nonstarters. The 10 companies
being examined were chartered by the following acts: 22d sess., 2d mtg.: chs. 30, 59,
73, & 79 (1799); 23d sess.: chs. 78, 79, 102, *05, & 121 (1800). These 10 proved to be
of robust birth; segments of 9 were operating in 1850 and segments of 3 were operat-
ing in 1900.

25 Stockholder voting was progressive. The most common formula was one vote
for 1 share up to 10 and no additional voting rights beyond 10. 3
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pair “any breaches they make in the enclosures thereof,” and
to make amends “‘for any damage that may be sustained.” Dis-
agreements were to be arbitrated by three “indifferent” free-
holders chosen by the parties or by a justice of the peace
should the parties disagree in choosing the arbitrators.

Construction specifications were brief. The specified width
of the clearing was usually four rods (66 feet), with 24 or 28
feet bedded with a hard substance, shaped in a convex manner
to give a “solid foundation.” Guideposts and milestones were
to be erected. Once 10 miles of the road had been completed,
the governor, upon notice, would appoint three “skillful and
judicious” persons to inspect the construction and make a rec-
ommendation. On approval the governor would grant a license
to erect a tollgate and to take toll. Usually gates were to be at
least 10 miles apart.

The toll rates (Table 3) remained nearly constant through-
out the turnpike movement. Since the passenger vehicles—
sometimes referred to as ‘‘pleasure carriages’—paid signifi-
cantly higher rates, the toll schedule discriminates against
wealthier travelers.26 Everyone was obliged to pay unless ex-
plicitly exempted. The typical list of exemptions for these early
charters was those traveling “to or from public worship, or to
or from his common business on his farm or to or from any
mill.”

Table 3. Standard Toll Rate Schedule for a 10-Mile Gate on the Turnpikes

of New York
Cents
Chariot, coach, or phaeton (sometimes referred to as “pleasure carriages 25
drawn by two horses”)
Sulkey, chair, or chaise (sometimes referred to as “‘pleasure carriages 12.5
drawn by one horse’’)
Wagons and all other four wheeled carriages drawn by two draft animals 12.5
(3 cents for each additional animal; sometimes carts drawn by 2
animals were rated separately and at a lower rate)
Cart (drawn by 1 draft animal) 6
Sleigh (drawn by 2 draft animals) (2 cents for each additional animal) 4-6
Horse led or ridden 4
Score of cattle (pro rata) 12-20
Score of sheep or hogs (pro rata) 6-8

Like the public system of road care, turnpike charters speci-
fied fines for misconduct. For damaging turnpike property the
most common fine was $10; for evading the toll (or “shunpik-
ing”’), the most common fine was threefold the toll due

26 Since the “pleasure” categories included mail and passenger coaches, perhaps
the differential rates represents some price discrimination. In 1834 the legislature be-
gan dropping the “‘pleasure” travel differential, specifying coaches rates at the lower
wagon rates.
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(although for two companies it was $10); for unreasonable de-
lay by the tollkeeper, the most common award to the traveler
was $2 (although in one case it was $25).27

The turnpike companies were authorized to declare half-
yearly dividends and were required to file annual reports to the
state comptroller, although there is no evidence that any siza-
ble portion ever did.?® Usually the final item on the charter
provided for dissolution of the company. If toll revenues ever
repaid ““all monies . . . expended in purchasing, making, repair-
ing and taking care of [the] road together with an interest of
fourteen [sometimes 12 or 10] per centum per annum,” then
the road was to become state property. No turnpike ever met
its end this way. On the bleak side, the charter would be for-
feited if construction did not commence within two years of the
charter date or if the road was not completed within seven
years of the charter date. Many turnpikes failed to meet these
deadlines but were readily granted extensions.

The most notable general feature of the turnpike charters is
that, although heavily regulated, from a strictly legal viewpoint
these creatures look like ‘“‘business corporations”’—that 1s, en-
terprises set up to earn and pay dividends. The basic legal
form—a stock-financed franchise corporation with eminent do-
main powers, governed by construction standards and fixed toll
rates—would remain for over a century.

But the following features of the early charters quickly be-
came sore points with turnpike remonstrators and would be al-
tered in subsequent legislation:

1. Company ofhcers rather than public authorities laid
out the road.2®

2. Construction standards were vague and, more im-
portant, except in two cases, no upkeep enforce-
ment was specified (23d sess., chs. 78 & 105 (1800)).

3. Exemptions were vague and did not cover all the
cases thought to be appropriate.

4. Gate location was largely at the discretion of the
company.

5. There was no provision requiring that those petition-
ing the legislature for a charter give public notice of
their intentions.30

27 23d sess., ch. 79 (1800). Sometimes the various fines also carried cost of suit.

28 The general turnpike law of 1807 instructed owners to file financial reports,
but “only a very small proportion” did so, according to a circular of the state comptrol-
ler (ca. 1834; Third Great Western Turnpike papers in the New York Public Library).
Any reports filed have since perished.

29 In 1802 the Assembly saw to it that all future turnpike charters specified that
state-appointed commissioners lay out turnpikes, and amendments were passed for ex-
isting charters (Lincoln 1909:vol. 2, 511).

30 The general turnpike law of 1807 (p. 57) required that public notice be printed
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Even after all these features were changed in favor of ““the pub-
lic,” many folks still found plenty to complain about.

II. Dispute and Resolution

Turnpike Protest

It was by virtue of organizational novelty that the turnpike
plan promised better roads, but the organizational features
were starkly new and somewhat frightening. The introduction
of a turnpike road through town immediately affected many in-
habitants. The most visible impact was the strange new obliga-
tion of paying a toll. Modern researchers find a “status quo
bias” for proposed changes; to- the individual the losses in-
volved in the change loom larger than the gains (Kahneman et
al. 1990). As Oliver Wendell Holmes said in 1897: “It is in the
nature of a man’s mind. A thing which you enjoyed and used as
your own for a long time, whether property or opinion, takes
root in your being and cannot be torn away without your re-
senting the act and trying to defend yourself, however you
came by it” (quoted in ibid., p. 204). Turnpike protest thus
found an easy foothold.

Turnpike protest can be split into general and local. The
first kind is general opposition to the very idea of turnpiking or
to the common guidelines that regulate turnpikes. The second
1s specific objections to local proposals. For example, inhabit-
ants remonstrated against a turnpike bill because it did not
make adequate concessions to the frequent and customary
users of the road. Local and general protest naturally drew
from each other.3!

General opposition or, at least, reluctance to turnpiking is
evident in frequent rejections of turnpike petitions before
1807. The legislative journals document this reluctance with el-
liptical remarks stating that ““it would be improper and impoli-
tic” to incorporate such a turnpike at present, or that few peo-
ple along the proposed route have signed the petition
(Assembly Journal 1806:236; Sen. Journal 1803:54, 75). Wran-
gling over turnpike bills was common, especially in the Assem-
bly. Bills are often engrossed for revision, votes are often
called, and sometimes second votes were taken. (The general
turnpike law of 1807 would settle most of the common battles

for four weeks in a local newspaper before application be made. The Assembly (As-
sembly Journal 1807:294) passed a resolution requiring that six weeks’ notice be made
for any petitioning pertaining to a turnpike company, but it never became law.

31 The New York experience of turnpike opposition seems to have paralleled the
experiences of other states. See Plummer 1925:49-51; Durrenberger 1931:81-82; Da-
vis 1917:vol. 2, 216, 219, 220; Taylor 1934:113, 118, 121-22, 200, 283-87; Parks
1966:182-85.
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and make turnpike chartering more of a rubber-stamp proce-
dure.)

We get some insight into the party lines on turnpikes from
a piece of correspondence from 1802 between two Federalists.
The writer, John Radcliffe, is evidently an organizer of the
Dutchess Turnpike and the recipient is Ebenezer Foote, a state
senator. The charter of the Dutchess Turnpike was receiving
final approval at the time of the letter. The letter opens: “I feel
highly gratified in the success of our turnpike—It was more
than could be expected considering the opposition and general
dislike to such bills in the lower house.”32 Radcliffe then re-
ports on recent party meetings. The Federalists, Radcliffe says,
are likely to nominate Foote for another term in the state Sen-
ate. The letter also reports on the Republicans’ meeting, where
Abraham Adriance was nominated for the same seat. Radcliffe
expresses his hope that the Republicans would split over Adri-
ance: ‘“‘Adriance will be much opposed . . . —They are much
disgusted with his conduct about turnpikes and carry their re-
sentment so far that I am in hopes it will defeat his election.”
Presumably Adriance was a violent opponent of turnpikes.33

There is a smattering of evidence from New York and other
states that Federalist were, relative to Republicans, friendly to
turnpikes.34 It is difficult to know, however, to what extent
there was political alignment on turnpike issues. An investiga-
tion of legislative voting in New York would be arduous be-
cause votes were called irregularly and, for the period in ques-
tion, there is no ready record of party affiliations. We doubt
that there was a rigid political alignment on turnpike issues,
and if there was, it is quite doubtful that it persisted more than
10 years. There is almost no sign of party alignment on the
issue in the plethora of contemporary materials pertaining to
turnpikes. Many Republicans strongly favored government en-
couragement of internal improvements (Nelson 1987:125).
John Brooke (1989:287-88), who studied Worcester County,
Massachusetts, noted that turnpikes received support from
both prominent Federalists and Republicans. Turnpikes were,
at bottom, a local affair, or even a multitude of local affairs.

32 John Radcliffe to Ebenezer Foote, 3 April 1802 (item 11633, New York State
Library). The next sentence is intriguing: “'I feel myself under many obligations to you
for your assistance and friendship in this business and shall be happy in the opportu-
nity of making a return.”

33 Radcliffe concludes the letter by promising his support in Foote’s campaign.
As it happens, Adriance won Foote’s seat. Foote served in the State Assembly 1792,
1794, 1796, and 1796/97 and in the State Senate 1799-1802. Adriance served in the
State Assembly 1798/99-1802 and in the State Senate 1803 -6.

34 Fee 1933:144-47; Jones 1990:24-25. In Connecticut, in 1801, a political farce
was performed: “Federalism Triumphant in the Steady Habits of Connecticut Alone,
Or The Turnpike Road to a Fortune” (by Leonard Chester; available from Huntington
Library, San Marino, CA). The play is full of contemporary private jokes and snipes at
turnpikes.
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The best examples of general opposition to turnpiking can
be found pasted into ‘Elkanah Watson’s Commonplace Book.
During the winter of 1801-2, Watson carried on a lengthy de-
bate with an opponent who wrote as “Civis.” In a margin of his
scrapbook Watson comments:

this Civis was a member of the Legislature[,] a Doct[or]

M[oses] Younglove from Columbia County—a man seeking

popularity—he found means to prejudice 2/3’s of an ignorant

Legislature who were opposing Turnpike incorporations . . .

—at length t'wards the Close of the Session . . . they gave way

to Reason & conviction & several turnpikes were incorpo-

rated.

Younglove (“Civis”) was an assemblyman during 1802; his
party is unknown but presumably Republican. Although Wat-
son shrewdly used the pen name “A Republican,” he had sig-
nificant Federalist sympathies, although he berated “the party
spirit.”’3% The debate between Watson and Civis is a fascinating
sample of the period’s struggle for and against social and eco-
nomic change. For the most part, the present authors view
Watson as an informed and pragmatic voice for progress and
good sense.

Civis’s four articles are classic examples of early American
egalitarian protest against corporations.3® We hear that
turnpiking is ‘“hostile to sound republican maxims,” that it
“‘evinces a transition . . . from freedom toward despotism,” that
turnpikes “encourage unfair speculation,” that “‘the opulent
will generally become the stockholders”: “to them the more
numerous and less wealthy must pay toll, and they must have
double interest; thus [turnpikes] tend to make the rich richer
and the poor poorer; to divide the community into two orders
of opposite interests, payers and receivers.” Another general
opponent of turnpikes, writing as ‘“A Friend to the Poor,” ar-
gues forcefully that turnpikes pit the haves against the have-
nots: “‘the poor, the farmers, and the mechanics will be
grievously oppressed.”

Civis raises the specter of corporate privilege against turn-
pikes, saying, “it is not turnpike corporations only that excite
my apprehension. . . . [W]e a